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This Initial Decision sustains the complaint of Mary Daniels (Ms. Daniels) against Duquesne Light Company (DLC), at Docket No. F-01879886, and directs DLC to remove her name from the account for electric service to 758 Cherokee Street, Pittsburgh, PA.

HISTORY OF THE PROCEEDING


Ms. Daniels filed her complaint against DLC on April 12, 2006, alleging a billing dispute.  Specifically, Ms. Daniels alleged that she had not requested electric service in her name for an address on Cherokee Street in Pittsburgh, denied responsibility for the bills for electric service to the Cherokee Street property, and requested that her name be removed from the account for electric service to that property.  DLC’s answer, denying the material allegations of the complaint, was filed on May 15, 2006.  By letter dated June 20, 2006, the Commission informed Ms. Daniels and DLC that the hearing in this case would be held, by telephone, at 1:30 p.m., on August 3, 2006.  On June 23, 2006, I issued a Prehearing Order which, among other matters, reminded the parties of the date, time and manner of the hearing in this case.



The hearing was held, as scheduled.  Ms. Daniels appeared, without an attorney, and testified in support of her complaint.  She did not submit any exhibits.  DLC represented by an attorney, presented the testimony of one witness and submitted six exhibits, all of which were admitted into the record.  The record, consisting of the 34-page transcript of the hearing and the six exhibits, was closed by Order issued August 28, 2006.

FINDINGS OF FACT


1.
Mary Daniels is the Complainant in this proceeding.  Her address is 2906 Webster Avenue, Apartment 1, Pittsburgh, PA 15219 (Tr. 9).



2.
Duquesne Light Company is the Respondent in this proceeding.



3.
The subject matter of this proceeding is the account for electric service to 758 Cherokee Street, Pittsburgh, PA, the Cherokee Street property, which account is in the name of Mary Daniels (Tr. 9; DLC Ex. 2).



4.
Ms. Daniels testified that she had no knowledge of any account for electric service to the Cherokee Street property, and has no knowledge of how her name became “involved” with that account (Tr. 9-10).



5.
According to Ms. Daniels, she first became aware that there was an electric service account in her name for the Cherokee Street property when she received her bill for electric service to her home at 2906 Webster Avenue and saw a large balance due on her bill (Tr. 10).



6.
Ms. Daniels testified that she called DLC about that bill, and that she gave them her account number and SSN.  The person who answered Ms. Daniels’ call noted that the SSN was not the same as on the other account, but told her that the matter could not be discussed over the telephone, and that Ms. Daniels would have “to come down” (Tr. 10).



7.
Ms. Daniels testified that because she was not in good health at that time, it took about a week before she was able to get down.  She spoke to a man who informed her that she was responsible for the bill for the Cherokee Street property because she “okay’d” it (Tr. 11).



8.
According to Ms. Daniels testimony, she asked how much she owed for 2906 Webster Avenue, and what can she pay for that.  She was told an amount to pay, which she did (Tr. 11).



9.
Ms. Daniels later received a letter from DLC informing her that she was responsible for the bill for electric service to the Cherokee Street property because she had approved it (Tr. 11).



10.
Ms. Daniels denied ever approving any bill for electric service to the Cherokee Street property, and testified that, until she saw the balance on her account for electric service to 2906 Webster Avenue, she did not even know there was a Cherokee Street in Pittsburgh (Tr. 11).



11.
Ms. Daniels testified that she did have a bill that was transferred to her 2906 Webster Avenue account when she moved there from East Liberty Boulevard.  She testified that she moved to 2906 Webster Avenue about 1989 and transferred her electric service at that time (Tr. 12, 13).



12.
Ms. Daniels testified that when she moved into her residence at 2906 Webster Avenue, she thought her electric bills were too high because of the air conditioners that were there.  So she gave away the air conditioners (Tr. 12, 17).


13.
Ms. Daniels testified that her income is approximately $600 per month from Social Security Disability.  She does not have any credit cards and does “not make any bills” (Tr. 12, 31).



14.
Ms. Daniels is not familiar with anyone name Marcina Daniels or anyone named Moneeka (Tr. 14).



15.
Ms. Daniels is aware of DLC’s customer assistance program (CAP) and how to apply to that program.  However, she testified that, at the present, her electric bills are at a level that she can afford and doesn’t need the CAP.  However, since she can pay her electric bill, she believes it would be a fraud for her to apply to the CAP and be taking help from someone that needs assistance paying an electric bill (Tr. 15-16).



16.
Ms. Daniels testified that she uses electricity for an electric skillet, an electric fryer, a ceiling fan, a refrigerator and a TV, and her electric bills are generally about $38.00, no more than $40.00.   (Tr. 15-16).


17.
Ms. Daniels testified that she had the same telephone number ever since she moved into her residence at 2906 Webster Avenue (Tr. 18).



18.
Ms. Daniels has been a good paying customer of DLC, making payments each month of the amount owed on her account for electricity at 2906 Webster Avenue.  (Tr. 21; DLC Ex. 1).



19.
On November 24, 2004, DLC added $3,022.94 to the account of Ms. Daniels for 2906 Webster Avenue.  This was the unpaid balance on an account for electricity in the name of Mary Daniels at the Cherokee Street property (Tr. 21, DLC Exs. 1 and 2).



20.
The electric service account for the Cherokee Street property was active between December of 1996 and November of 2004, which was at the same time as Ms. Daniels was receiving service at her residence at 2906 Webster Avenue (Tr. 21-22; DLC Exs. 1 and 2).



21.
Ms. Daniels testimony of a moderate use of electricity in her 2906 Webster Avenue residence is confirmed by DLC’s exhibits (Tr. 22-23; DLC Exs. 1 and 3).


22.
Between May 14, 2004 and March 14, 2005, Ms. Daniels has had four payment agreements with DLC, and one payment arrangement set by the Commission’s Bureau of Consumer Services (BCS) for her electric account at 2906 Webster Avenue (Tr. 23; DLC Ex. 4).



23.
The records of DLC indicate that on December 2, 1996, DLC received a telephone call from a person identifying herself as Mary Daniels, with telephone number 412-681-1782, requesting electric service at the Cherokee Street property (Tr. 24-25; DLC Ex. 5).



24.
In addition, DLC’s records indicated that someone from DLC contacted a person named Mary Daniels at her home telephone number of 412-681-1782 on April 22, 1998.  The records indicate that the person contacted claimed to be the owner of the Cherokee Street property, that she was collecting rent, that possibly a relative was residing at the Cherokee Street property, and that she was willing to leave the electricity in her name (Tr. 25; DLC Ex.6).


25.
According to DLC’s records, at the time it contacted the individual named Mary Daniels in April of 1998, DLC offered to send the electric bills for the Cherokee Street property to Mary Daniels at her residence at 2906 Webster Avenue, but that the person on the other end of the conversation refused that offer (Tr. 25; DLC Ex. 6).



26.
Ms. Daniels further testified that she has never owned any property.  When she first had electric service in her name, she had to go to a DLC office, with identification, and sign for the service.  Then, when she had the service transferred to her current residence at 2906 Webster Avenue, she had to go to a DLC office, with identification, and sign for it (Tr. 27).


27.
DLC did not obtain a signed application, with identification, from the person requesting electric service in the name of Mary Daniels for the Cherokee Street property (Tr. 28).


28.
As Ms. Daniels was an existing customer of DLC, with a good payment history, DLC established service in her name at the Cherokee Street property, on the basis of a telephone call in December of 1996 (Tr. 28-29).
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging a billing dispute, and requesting an adjustment to her account, it is clear that Ms. Daniels is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The evidence presented by Ms. Daniels in this proceeding is that she was required to make a personal visit, with identification, to a DLC office at the time she first had electric service in her name, and, to make a personal visit to a DLC office, again with identification, when she transferred that service to her current residence 2906 Webster Avenue, Pittsburgh.  Her monthly income is approximately $600.00 per month in Social Security Disability.  She generally pays the full amount of each month’s electric bill for actual usage on time.  She can afford to pay her electric bills at this time, and does not believe she should apply for DLC’s CAP program.  She is not a large user of electricity.  She did not approve having electric service at the Cherokee Street property put in her name.  When she found out that DLC was holding her responsible for the unpaid balance for electric service at the Cherokee Street property and questioned DLC about that, she was informed that the SSN for the account at the Cherokee Street property was a different number than hers.


DLC’s evidence confirms that Ms. Daniels does not use a large amount of electricity at her residence at 2906 Webster Avenue, and that she has been a good paying customer on her account for electric service at that address.  As to the account DLC established in the name of Mary Daniels at the Cherokee Street property, its evidence is insufficient, in my opinion, to rebut the evidence of Ms. Daniels that she did not authorize electric service in her name at the Cherokee Street property.  



The evidence presented by DLC is that in December of 1996, it initiated electric service at the Cherokee Street property in the name of a Mary Daniels.  DLC did not require the person seeking electric service at the Cherokee Street property in the name of Mary Daniels to make a personal application, with identification, for such service.  Rather, it established the account at the Cherokee Street property on the basis of a telephone call in December of 1996 from a person who used the name of Mary Daniels and used the telephone number of Ms. Daniels.  This is in contrast to Ms. Daniels’ uncontroverted testimony that she was twice required to make personal visits, with identification, to have service initiated in her name and then to transfer that service to her present residence at 2906 Webster Avenue.


Other than the name Mary Daniels, the only evidence presented by DLC to connect Ms. Daniels, the Complainant in this case, is that Ms. Daniels telephone number at her 2906 Webster Avenue residence is in DLC’s records as being used by the individual requesting service at the Cherokee Street property in December of 1996, and was used again during the April 1998 contact concerning the electric service to the Cherokee Street property.



I do not consider that to be sufficient evidence to rebut the evidence presented by Ms. Daniels.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this billing dispute complaint proceeding are properly before the Commission.



2.
Ms. Daniels, the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Daniels has presented sufficient evidence to satisfy the burden of proving that she is not the person responsible for the account for the electric service provided to 758 Cherokee Street, Pittsburgh.



4.
DLC has not presented evidence of co-equal value or weight to rebut the evidence of Ms. Daniels.



5.
The complaint of Ms. Daniels against DLC pertaining to the electric service account for 758 Cherokee Street, Pittsburgh, should be sustained.



6.
DLC should be directed to remove the $3,022.94 balance of the electric service account for 758 Cherokee Street, Pittsburgh, from the electric service account of Ms. Daniels for her residence at 2906 Webster Avenue, Pittsburgh

ORDER
THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Mary Daniels against Duquesne Light Company, at Docket No. F-01879886, is sustained.



2.
That, within 30 days of the date on which the Commission’s Order in this case is entered, Duquesne Light Company shall:




a.
remove from Mary Daniels’ electric service account at her 



residence at 2906 Webster Avenue, Pittsburgh, the full amount of the final, 


unpaid balance for the electric service account at 758 Cherokee Street, Pittsburgh; 

and



b.
file with the Secretary of the Commission a certificate that it has 


complied with this Order.

Date:  August 31, 2006



[image: image1.png]bert P. Meehan
Administrative Law Judge
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