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PPL Electric Utilities Corporation


:
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of PPL Electric Utilities Corporation (PPL) to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur issued May 26, 2006.  No Reply Exceptions were filed.  On June 7, 2006, we requested review of this Initial Decision pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h).  Generally, once Exceptions are filed, the matter is held for review of the exceptions.  Through an administrative oversight, however, the Initial Decision was considered at the Public Meeting of July 20, 2006, without regard to the Exceptions.
  Through this Opinion and Order, we vacate the action taken at the July 20, 2006 Public Meeting and consider the matter, in its entirety, and PPL’s Exceptions herein.

.
History of the Proceeding

On April 12, 2005, Maureen Monczewski (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation alleging errors in her service bill and quality of service issues.  She requested that the Public Utility Commission (Commission) “determine an equitable and fair amount and prove that the amount reflects my actual usage.”

An attachment of more than fifty pages was appended to the Complaint.  This attachment included inter alia: (1) the Complainant’s narratives of the events relating to this billing dispute; (2) a copy of all bills received by the Complainant from PPL between November 14, 2002 and September 10, 2003; (3) a copy of correspondence and a multi-part bill from PPL advising the Complainant of the amount that her account was under-billed; (4) a copy of the results of a decision by the Commission’s Bureau of Consumer Services (BCS)
; and (5) copies of the Complainant’s bills from PPL for the first three months of 2005.  
On July 14, 2005, PPL Electric Utilities Corporation (PPL) filed an Answer to the Complaint.  The Answer denies any incorrect billing of a makeup bill that was issued, admits that an incorrect billing was sent in the past but adds that the error was subsequently corrected.  PPL requested that the Complaint be denied. 

The parties entered into mediation, but mediation was unsuccessful and the Complaint was referred to the Office of the Administrative Law Judge (OALJ) on October 13, 2005. 

On November 15, 2005, a hearing in the matter was held in person at the Commission’s Scranton office.  Both parties appeared.  The Complainant appeared pro se and submitted six exhibits, all of which were admitted into the record.  PPL was represented by counsel and submitted seven exhibits that also were admitted into the record.  The record in this matter closed on December 15, 2005.



In her Initial Decision, the ALJ concluded that the Complainant failed to prove that the makeup bill for $3,048.16 was incorrect.  However, the ALJ also concluded that PPL violated Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, and Section 56.11 of the Commission’s Regulations, 52 Pa. Code § 56.11.  Section 1501 requires PPL to provide safe, adequate, reasonable and effective service to its customers.  Section 56.11 requires PPL to render a monthly bill to its customers.  On June 14, 2006, PPL filed three Exceptions to the ALJ’s Initial Decision.  

Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty-three Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



First of all, we note that there are three 27 Crestview Road addresses in the Complainant’s development.  (Finding of Fact No. 4).  No bills were sent for usage at the 27 Crestview Road, Section 6 premises from October 15, 2003 through December 2005.  (Finding of Fact No. 17).  PPL’s Exhibit 1a indicated the Complainant’s premise address was 27 Crestview Road, Section 3; however, her correct premise address is 27 Crestview Road, Section 6, as noted in PPL Exhibit 3a.  (Finding of Fact No. 22).  The Complainant was billed for usage at 27 Crestview Rd., Section 3, from November 2002, when she first requested service, until September 2003 when another ratepayer called PPL to accept service for 27 Crestview Drive, Section 3.  No bills were sent to the Complainant from October 15, 2003, through December 2004.  (Findings of Fact 12-14, 17).
A.
PPL’s Exceptions



In its first Exception, PPL objects to the ALJ’s Finding of Fact No. 15 where the ALJ found that, after September 2003, the Complainant telephoned PPL “and spoke with a customer service employee who told her the company had no record of her.  For the next fifteen (15) months, the Complainant did not receive a bill for electric service.”  (I.D. at 3, 4).  PPL asserts that the Complainant failed to produce competent evidence to sustain this allegation.  (Exc. at 2).  PPL states that the evidence it presented as to its business records system and procedures is far superior to the evidence presented by the Complainant that she placed even one call to PPL.  (Exc. at 3).


We have no doubt that PPL has business records that are, generally speaking, quite accurate.  However, PPL is placing too much confidence in the accuracy of its business records system in this instance.  It is obvious that something went very wrong here.  Otherwise, the Complainant would not have received the bill for the wrong meter for so many months.  When activity on the wrong meter ceased, it is not surprising that a PPL employee would tell the Complainant that there was no record of her account because the Complainant had been matched up with the wrong meter in PPL’s records, and responsibility for that wrong meter had been assumed by someone else.  (I.D. at 6).


The Complainant was receiving the bill for the wrong meter, and that mix-up was discovered only when her power was turned off.  The Complainant was at a distinct disadvantage when it came to correcting this situation.  If there had not been a customer change at the Section 3 address, it is conceivable that the billing error might not have been discovered at all.  It is reasonable that the ALJ found the Complainant’s testimony to be credible.  PPL’s first Exception is denied.  


PPL excepts to the ALJ’s conclusion that it violated 66 Pa. C.S. § 1501 by failing to uncover a draw on one of its meters for two full years.  (Exc. at 3; I.D.              at 13, 15).  PPL states that the reason for its billing mistake appears to be an error in communication that occurred when the Complainant called for electric service to her home.  PPL goes on to say that the Complainant called to accept service for an address at which she did not actually reside.  PPL makes its argument based on the assumption that its customer service representative received incorrect information from the Complainant despite the fact it does not dispute that the Complainant described the unique location of her premises as having an address of 27 Crestview and a driveway on Forrest Hill.      (Exc. at 4; Tr. at 24).  


PPL asserts that fifteen months is not such a long time for PPL to correct the billing error in this instance and that it is not enough of an error to rise to the level of a violation of Section 1501.  We disagree.  PPL installed meters in all the homes in this development and was in a much better position to be aware of the confusing address situation than the Complainant.  The absence of cross-checking that PPL should have done to insure the accuracy of its billing system is the underlying cause of this Complaint.  The Complainant’s description of the intersection where her premises are located should have been a clue to PPL as to the correct location, thus allowing her account to be matched to the correct meter.


According to PPL’s Exception, PPL notified the occupant at 27 Crestview Road, Section 6, by mail that PPL was aware of usage on a meter at this address that was not assigned to any ratepayer.  These letters were addressed to the premises, not to the Post Office Box.  (Tr. at 47).  The fact that the Complainant did not receive actual notice of the impending termination is not surprising.  According to the Complainant’s testimony, she uses a Post Office Box because there is no mail delivery in her development.  (Tr. at 7).  There is no proof that the Complainant received a termination notice or that the termination notice was returned as undeliverable.  (Finding of Fact    No. 22). 


The Initial Decision contains some discussion of the improper termination of the Complainant’s service and PPL’s obligations regarding termination of service.  (Findings of Fact Nos. 18-23; I.D. at 14).  Additionally, we note that Section 56.93 of the Commission’s Regulations, 52 Pa. Code § 56.93, states that a utility may not interrupt, disconnect or terminate service without personally contacting the ratepayer or a responsible adult occupant at least three days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the utility’s tariff, other Chapter 56 regulations or other Commission directives.


In addition, Section 56.94, 52 Pa. Code § 56.94, provides that a utility employee shall attempt to make personal contact with a responsible person at the residence of the ratepayer and shall attempt to make personal contact with a responsible person at the affected dwelling immediately prior to the termination.  Termination is to be deferred if prior contact has not been made and the employee is to conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling advising of the impending disconnection.  PPL’s written correspondence did not elicit a response from the ratepayer.  Therefore, there should have been an attempt by PPL to make personal contact with the occupant of 27 Crestview Road, Section 6, since the property was occupied.  It stands to reason that if these regulations had been followed, the Complainant’s power would not have been terminated in November 2004.  Upon a review of the record, we find that PPL’s procedures and business records were deficient in this instance to the extent that there was a violation of Commission Regulations at 52 Pa. Code §§ 56.93 and 56.94 and, by extension, Section 1501 of the Code, 66 Pa. C.S.§ 1501.  PPL’s second Exception is denied.  


In its third Exception, PPL takes issue with the ALJ’s finding that it violated Section 56.11 of the Commission’s Regulations because it did not issue a bill to the Complainant for each billing period.  (Exc. at 6; I.D. at 15).  PPL asserts that it did not violate the regulation because it did issue bills to the Complainant for a number of months, albeit bills for usage registered on someone else’s meter.  PPL excuses itself for not sending a bill to the Complainant after another party called to accept service for 27 Crestview
 Road, Section 3, by saying that its records revealed no record ratepayer at 27 Crestview Road, Section 6.  (Exc. at 6).  



PPL’s failure to send a bill to the Complainant may have been inadvertent, but it is undisputed that bills were not sent for fifteen months.  It is not required that a violation of Section 56.11 be intentional.  We believe that the Complainant communicated her correct mailing address and physical location to PPL and that she never contacted PPL with the intention of accepting service at 27 Crestview Drive, Section 3.  We, like the ALJ, believe that the Complainant contacted PPL about not receiving bills.  At the point of notification by the Complainant that bills had stopped, PPL was obligated, by regulation, to investigate and issue a utility report that conveyed the resolution of the dispute.  See 52 Pa. Code § 56.151.  The ensuing events that led to the Complainant’s not receiving a bill at all for many months were set in motion by PPL.  PPL’s third Exception is denied.  
B.
The Question of a Civil Penalty



We agree with the ALJ that the Company violated both Section 1501 of the Public Utility Code and 52 Pa. Code § 56.11.  Despite the finding of these violations, the the ALJ did not recommend a civil penalty.  In addition, we conclude that the record of this proceeding supports a finding of a violation of the sections of our regulations requiring customer notice before termination, 52 Pa. Code §§ 56.93 and 56.94.  In cases where there have been such violations, it is appropriate to discuss whether a civil penalty is in order.  We note that in Rosi,
 the Commission established the criteria for consideration when determining the amount of a civil penalty.  


The ten Rosi standards are:

1.  Whether the violation was intentional or negligent.  

2.  Whether the regulated entity promptly and voluntarily took steps to return the customer to the appropriate carrier and credited the customer’s account.

3.  Whether the regulated entity initiated procedures to prevent future slamming.

4.  The number of customers affected and the duration of the violation.

5.  Whether the penalty arises from a settlement or a litigated proceeding.

6.  The compliance history of the regulated entity, which committed the violation.

7.  Whether the regulated entity cooperated with the Commission.

8.  The amount necessary to deter future violations.

9.  Past Commission decisions in similar situations.

10.  Other relevant factors.

Pursuant to the first standard under Rosi, the civil penalty in this case should be between a minimum of zero and a maximum of $500.00 per violation because the violations of the law and regulation were not intentional.  If the violation were intentional, the first standard of Rosi provides that the Commission should start with the presumption that the penalty will be in the range of $500.00 to $1,000.00.  Based on our review of the record, it appears that PPL’s actions were not intentional.  (I.D. at 13-14).  Since we conclude that the PPL’s actions were negligent, we shall start with the presumption that the penalty will be in the range of “zero dollars to $500.00 per day,” consistent with the first Rosi standard.

Applying the remaining Rosi standards, we note that the second and third standards are inapplicable in this instance and that one customer was affected by PGW’s negligence for a period of fifteen months.  We further note that this is a litigated proceeding and, with regard to the sixth Rosi standard, no information concerning the compliance history of PPL relative to its violation of our billing and termination regulations
 is included in this record.  With regard to the seventh Rosi standard, we note that PPL has admitted their errors in the accounts and billing.  (I.D. at 7).  PPL also corrected the improper termination in a timely fashion.  


As stated previously, the ALJ did not discuss the appropriateness of a civil penalty.  The Commission places great significance on the need for monthly billing, as is evidenced by the fact that the Commission’s regulations require electric distribution companies to report on a monthly basis the number of accounts that did not receive bills.
  The imposition of a civil penalty is appropriate in those instances where it is necessary to “deter future violations.”  However, this case presents a unique factual situation.  It is true that the Complainant’s information was not in PPL’s business records, the Company had no record of the Post Office Box.  Had it not been for the multiple premises using the same address, we believe PPL’s records would have been accurate and the Complainant would have been billed properly.  As noted by the ALJ, “[t]his Complaint appears to be the result of a confluence of unfortunate events . . . .”  For this reason, we will not impose a civil penalty in this instance.  These errors were not intentional and the imposition of a civil penalty would not serve to prevent such a thing from happening again.  


In regard to the ninth Rosi standard, this determination differs from those in other service-related complaints where we have found violations and assessed civil penalties.
   However, this is the first situation where we have encountered a situation where three residences in the same development have the same address.  Since there is no precedent for this situation and since PPL’s record of service is generally good, we will not follow our usual practice of assessing civil penalties for service-related violations.
The last Rosi standard applicable here is whether other relevant factors exist.  In this instance, there was the very confusing situation of three 27 Crestview Road addresses in the Complainant’s development.  (Finding of Fact No. 4).  Additionally, we note that the Complainant erred by not following through with PPL when she knew that something was wrong when her monthly bills stopped.  Like the ALJ, we believe that it was inappropriate to continue to use a service and knowingly not pay for it, even though PPL made the first error.  (I.D. at 13).
C.
The Repayment Period


The Complainant in this case disputed the accuracy of PPL’s makeup bill.  She did not believe that she used that amount of electricity, nor did she believe that she had the capacity to use that much electricity.  Beginning on page 3 of the Initial Decision, the ALJ discusses the application of Waldron v. Pennsylvania Public Utility Commission, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980) (Waldron).  In Waldron, we found that a complainant in a high-bill proceeding challenging the accuracy of a bill and meter may establish a prima facie case that cannot be defeated, in limine, by the complainant’s failure to prove the utility’s meter was misread or otherwise inaccurate.  “[T]he controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-436, 461 A.2d 1234, 1235 (1983).  



We agree with the conclusion reached by the ALJ.  In other words, the Complainant failed to prove that her bill was unreasonably high or that she could not have used the amount of electricity for which she was billed.  However, we believe that a discussion of the high bill analysis performed by PPL should be added here.  (PPL      Exh. 7).


PPL witness Kevin George performed a high-bill, cost-estimate worksheet at the Complainant’s premises on August 23, 2005.  (PPL Exh. 7; Tr. at 81-89).  On the basis of his investigation, Mr. George determined that the potential domestic usage of the premises for the 757 day period of November 14, 2002 until December 10, 2004, was 31,137 kWh.  (Tr. at 83).  The potential usage attributable to heat during this period, reflecting the use of electric baseboard resistance heat at a low setting of 55 to 67 degrees, was 12, 842 kWh.  The total potential usage for the period was 43,980 kWh.  We believe that this total is reasonable, especially since it did not consider the potential usage from a crawlspace heater at the Complainant’s premises that was used to keep pipes from freezing in the winter.  (Tr. at 85).


In her makeup bill, the Complainant was billed for 42,599 kWh, which is less than the total potential usage of 43,980 kWh.  The corrected bill total was $3,410.82.  A credit for the amount the Complainant had already paid when she was being incorrectly billed was applied to the total for a balance due of $3,048.16.  (PPL Exh. 4).  We believe the total amount of the makeup bill is correct.  However, a discussion of the application of Section 56.14 of our Regulations, 52 Pa. Code § 56.14 is in order.  


Section 56.14 relates to previously unbilled utility service and reads, as follows:


When a utility renders a makeup bill for previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive bills and the makeup bill exceeds the otherwise normal estimated bill by at least 50% and at least $50:


(1)
The utility shall review the bill with the 
ratepayer and make a reasonable attempt to enter into 
a payment agreement.


(2)
The period of the payment agreement may, at 
the option of the ratepayer, extend at least as long as:


(i)
The period during which the excess 


amount accrued.



(ii)
Necessary so that the quantity of service 


billed 
in any one billing period is not greater 


than the normal estimated quantity for that 


period plus 50%.  

52 Pa. Code § 56.14 (emphasis added).


According to BCS Decision No. 1831657 (February 17, 2005), the Complainant’s regular budget amount based on monthly usage was $96.00.  Pursuant to Section 56.14(2)(ii), the Complainant’s total special budget amount should equal the Complainant’s regular budget amount plus 50%.  Based on the budget amount of $96 in the BCS decision, the Complainant’s special budget amount should equal $144 per month.  PPL is entitled to issue a bill to the Complainant for previously unbilled service.  However, PPL should calculate the Complainant’s special budget amount following the guidelines in Section 56.14.  If the Complainant wishes to accelerate the repayment of her balance due, that will be at her own option;. THEREFORE,


IT IS ORDERED:



1.
That the action taken at the Public Meeting of July 20, 2006, at this docket is vacated and rendered moot.


2.
That the Exceptions of PPL Electric Utilities Corporation, Inc., are denied.



3.
That the Complaint of Maureen R. Monczewski against PPL Electric Utilities Corporation, Inc., is dismissed.


4.
That the Initial Decision of Administrative Law Judge Ember Jandebeur is adopted, as modified by this Opinion and Order.



5.
That Maureen R. Monczewski is directed to pay the budget amount of her bill plus $48.00 each month to satisfy the arrearage for unbilled electric service that accrued on her account.  These payments shall continue until the unbilled arrearage has been fully satisfied.



6.
That as long as Maureen Monczewski adheres to the terms of this order, PPL shall not assess any late payment charges nor shall PPL terminate service to her, except for valid safety and/or emergency reasons.



7.
That if Maureen Monczewski fails to adhere to the terms of this Order, PPL is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the Commission’s regulations, 52 Pa. Code § 56.1, et seq.


8.
That the proceeding docketed at F-01831657 is marked closed.

BY THE COMMISSION,
James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2006

ORDER ENTERED:  September 18, 2006

� 	Public Meeting Agenda No. ALJ-0572.


	�	BCS case No. 1831657 dismissed the Complainant’s informal complaint in a decision dated February 17, 2005.  The decision set a special budget amount of $212 per month.


	�	PPL’s Exception No. 3 misspells the street name as “Crestline.” 


	�	Joseph A. Rosi v. Bell Atlantic – Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409, (Order entered March 16, 2000).


	�	52 Pa. Code §§ 56.93 and 56.94. 


	�	See 52 Pa. Code § 54.153(b)(2).





	�	See, Eugene Allen v. Philadelphia Gas Works, Docket No. F-01551573, (Order entered August 22, 2006);  Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006).
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