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C-20055620
             v.

West Penn Power Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of George D. Ondeck (Complainant), filed on April 27, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Robert P. Meehan, which was issued on March 9, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by West Penn Power Company (West Penn or Company) on May 8, 2006. 
History of the Proceeding



On November 28, 2005, the Complainant filed a Formal Complaint (Complaint) against West Penn wherein he alleged a dispute concerning West Penn’s automatic bill payment plan.  The Complainant requested that the Commission require West Penn to deduct automatic bill payments on the due date, not ten days after the billing date.  The Complainant further alleged that by deducting these automatic payments ten days early, he loses ten days of interest and West Penn gains this interest, thus creating a “back door” rate hike.
On December 21, 2005, West Penn filed an Answer to the Complaint in which it denied the Complainant’s allegations, but admitted that it modified its Power Pay
 program in August of 2003, so that automatic withdrawals would occur ten days after the billing date.  West Penn noted that it provided ample notice to its PowerPay customers that it was going to change the withdrawal date and that its PowerPay program is strictly voluntary.  West Penn specifically denied the Complainant’s averment that the change to PowerPay constituted a rate change.
On March 9, 2006, a hearing was held by the ALJ.  The Complainant appeared pro se, and West Penn was represented by counsel.


On April 14, 2006, the ALJ issued an Initial Decision wherein he recom​mended, inter alia, that the Complaint be dismissed due to the failure of the Complainant to satisfy his burden of proof.  As noted, the Complainant filed Exceptions to the Initial Decision on April 27, 2006.  West Penn filed Reply Exceptions on May 8, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty-four Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ found that at one time, West Penn deducted the PowerPay payments from the bank accounts of its participating customers on the due date of the bill, but that in August of 2003, the payment deduction date was changed to ten days after the billing date.  (Finding of Fact No. 19).  The ALJ also found that West Penn informed its PowerPay customers of this change in the electric bills issued to PowerPay customers in April, May, June and July of 2003.  (Finding of Fact No. 20).  
The ALJ further found that in 2003, West Penn conducted a study of the payment patterns of its customers.  The study revealed that 80% of its customers who were paying their bills before the due dates were paying the bills, on average, eight to ten days before the due date.  West Penn pointed to this study as the reason it changed the PowerPay deduction date to ten days after the billing date.  (Finding of Fact No. 22).  Additionally, the ALJ noted that customer participation in PowerPay is voluntary and that a West Penn customer can also elect to pay their electric bill through the Company’s EasyPay program,
 by check through regular mail or at designated payment centers.  (Findings of Fact Nos. 12, 13, 14 and 15). 
The ALJ concluded that the Complainant had failed to meet his burden of proving that West Penn’s practice of deducting PowerPay payments ten days after the billing date constitutes a failure to provide adequate and reasonable service.  The ALJ also concluded that the Code and the Commission’s Regulations do not require that utility payments be made in a particular manner and do not restrict a utility from offering customers additional ways for the payment of their bills.
  He further noted that there is nothing in the Code or the Commission’s Regulations which prohibit a utility customer from paying a bill before the due date.  The ALJ cited to the Commission’s decision in Patrick Cavanaugh v. Columbia Gas of Pennsylvania, Docket No. C-00982033 (2000), as consistent with the proposition that the PowerPay program’s deduction of the payment amount ten days after the billing date is permissible.  Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof.  (I.D. at 7-10).
In his Exceptions, the Complainant states that he disagrees with the ALJ’s Initial Decision and that he believes that the ALJ failed to recognize the reason for his Complaint.  The Complainant opines that the early withdrawal of funds from his checking account by West Penn creates a windfall rate increase due to the time value of money.  The Complainant states that he thought the ALJ would ask for and receive the data to calculate the amount of the rate increase generated by West Penn’s actions.  The Complainant claims that by being required to pay his bill before the due date, he lost $1.01 in interest in his checking account during the year 2005.  Based on his own assumptions, the Complainant proffers a calculation resulting in an alleged “windfall” estimate that West Penn Power receives after the amount of interest lost by all PowerPay customers is taken into account.  (Exc. at 1).
In reply, West Penn states that the Complainant’s Exceptions argue for the first time that he loses $1.01 in interest per year due to the advancement of the PowerPay deduction by ten days.  West Penn avers, as noted by the ALJ’s Initial Decision, that the Complainant actually saves $4.68 annually in stamps alone by using PowerPay as opposed to paying by mail, not to mention the savings in time and trouble by avoiding check writing and mailing.  (Finding of Fact No. 18).  West Penn notes that the Initial Decision correctly determined that the Commission’s Regulations at Section 56.21, pertaining to payment of bills, do not prohibit the method or timing of West Penn’s PowerPay program.  West Penn also notes that the Initial Decision refers to Cavanaugh where the Commission determined that the utility’s change in the automatic deduction date from twenty to ten days after billing did not constitute unreasonable service under 66 Pa. C.S. § 1501.  West Penn avers that the Initial Decision should be affirmed.  (R. Exc. at 1-3). 


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We find that the Complainant has failed to meet his burden of proof in this matter in regard to an alleged windfall rate increase or that West Penn’s change in the PowerPay deduction date was unreasonable.  Furthermore, the Complainant’s Exceptions are not supported by record evidence.  We agree with the ALJ and West Penn that PowerPay is a voluntary program, and that there is nothing in either the Code or the Commission’s Regulations which prohibit a utility customer from paying a bill before the due date.  Consistent with our decision in Cavanaugh, we shall deny the Complaint.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of George D. Ondeck to the Initial Decision of Administrative Law Judge Robert P. Meehan are denied consistent with this Opinion and Order. 

2.
That the Initial Decision of Administrative Law Judge Robert P. Meehan in the above referenced proceeding is adopted. 



3.
That the Complaint of George D. Ondeck against West Penn Power Company is dismissed. 


4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 15, 2006

ORDER ENTERED:  September 19, 2006
	�	PowerPay is the program name given to West Penn’s automatic direct payment plan.


	�	EasyPay is the program name given to West Penn’s internet based payment service.


� 	Section 56.21 of the Commission’s Regulations provides that the due date for payment of a bill may be no less than twenty days from the date of transmittal.
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