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HISTORY OF THE PROCEEDING

On November 18, 2005 Richard Dombrowski (“Complainant”) filed a formal complaint against Philadelphia Gas Works (“PGW” or “Respondent”).  Mr. Dombrowski claims that PGW is “charging me for a bill that isn’t even mine.”  (Complaint, Paragraph 4).

PGW filed an answer on December 16, 2005 claiming that its billing is correct and that the Complainant owes the Respondent $8,238.65 for gas service provided since August 2003.

An initial telephonic hearing was held on April 18, 2006.  Mr. Dombrowski appeared without counsel.  The Respondent was represented by Laureto A. Farinas, Esq.  After taking brief testimony, the parties agreed that the matter would be scheduled for a further hearing and that in the meantime the Respondent would investigate recently discovered information concerning the Complainant’s lease of the subject property.

A further telephonic hearing was held on August 3, 2006.  Mr. Dombrowski again appeared on his own behalf.  PGW was represented by Andre Dasent, Esq.  The record, which was closed by Order dated August 21, 2006, consists of four PGW exhibits and a 65-page transcript.  No briefs were filed.  

For the reasons set forth in the discussion following the findings of fact, I am dismissing the complaint in part and granting it to the extent that it establishes a schedule for Mr. Dombrowski to pay a revised balance for the gas utility service provided to him by the Respondent.  
FINDINGS OF FACT

1.
The Complainant, Richard Dombrowski, resides at 4725 Convent Lane, Philadelphia, PA 19114.  He describes the location as being in “Fairmount Park.”  (Tr. 6, 31)   

2.
The residence is very small but the rent is very low – $300.00 per month.  (Tr. 32)

3.
The Complainant estimates that he signed the lease in January 2001.  He testified that for the first three years he didn’t live at the residence and there was no heating or hot water gas appliances working at the location.  (Tr. 33-34)
4.
The Complainant testified that the residence needed lots of work to make it livable and that is why he didn’t live there while repairs were being made.  (Tr. 35)
5.
Mr. Dombrowski testified that PGW claims that he owes $8,000.00 for gas service which he did not receive.  (Tr. 33)
6.
Mr. Dombrowski also testified that at one time, not specified in the record, he was informed by PGW that he had a gas leak in the front lawn.  (Tr. 37)

7.
Anne Cromley, the senior customer review unit officer for PGW, sponsored PGW Exhibit No. 2 which is a copy of a lease agreement dated June 13, 2001, signed by the Complainant to lease the subject property.

8.
PGW Exhibit No. 2 describes Mr. Dombrowski as the “Caretaker” of a 1 ½ story frame house located at 4725 Convent Lane also known as “the Cottage.”  The Lessor of the property is listed as “The Friends of Fluehr Park.”  

9.
According to the lease, Mr. Dombrowski (“the Caretaker”) agreed to “be responsible for payment of all utilities that are separately metered.”  (PGW Ex. No. 2, para. 8)

10.
PGW’s records indicate that gas service to the subject property was turned off in 1997.  (Tr. 41)

11.
PGW’s records also indicate that the final meter reading at shut off was 1305.  The meter number at the time of shut off was 1239630.  (Tr. 41, 44; PGW Ex. No. 1)

12.
PGW’s records indicate that on October 4, 2005 PGW went to the property and shut off the gas.  The meter was the same meter (No. 1239630) and the reading was 6382.  (Tr. 41; PGW Exs. No. 1 & 4)

13.
PGW has no record of turning gas service on at the subject property between 1997 and December 2005.  

14.
PGW claims that Mr. Dombrowski owes PGW $6,972.64 for gas service going back four years from October 4, 2005 when PGW learned that gas was being used at the subject property.   (Tr. 42; PGW Exs. No. 1 & 3)

15.
The PGW service person noted on October 4, 2005 that the premises contained a 112,000 BTU furnace, a 30,000 BTU water heater, a 65,000 BTU range and a 20,000 BTU gas dryer.  (Tr. 44)

16.
PGW has reduced its claim for gas service to the Complainant to $6,393.00 for the period from June 13, 2001 (when the Complainant signed the lease) to October 4, 2005, when the gas service was shut off.  (Tr. 45, 47)

17.
PGW has no record of turning the Complainant’s gas service on during this period.  (Tr. 47)

18.
Upon application by Mr. Dombrowski, service was restored in December 2005, pending resolution of this dispute.  (Tr. 48)

19.
Between restoration of service and June 2006 (some seven months) Mr. Dombrowski has used 500 cubic feet of gas (worth about $1,680.00) and his usage is consistent with the company’s calculations based on the meter readings during the dispute period.  (Tr. 47-50)

20.
Mr. Dombrowski is current in paying his gas bill since service was restored in December 2005.  (Tr. 48)

21.
PGW is willing to waive the Commission’s payment guidelines and allow Mr. Dombrowski a period of four to five years to pay the arrearages on the account.  (Tr. 46)
DISCUSSION

Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.

In alleging that PGW is charging him for a bill that isn’t his, Mr. Dombrowski is clearly the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).

The evidence presented by Mr. Dombrowski in this proceeding is lacking factual substance to support his complaint.  Other than claiming that he does not owe PGW for gas service at the location, he offers no explanation as to how or when gas service was initiated at the location between the time he leased the property in June 2001 and when PGW turned the gas off in October 2005 for nonpayment.  He presented no evidence to indicate that he resided elsewhere during the term of his lease.
PGW’s evidence, on the other hand, confirms that a certain amount of gas service was delivered through the gas meter at the Complainant’s property during the time that he either leased and/or lived at the subject property.  The amount of gas used during the time service was not billed is consistent with the amount of gas Mr. Dombrowski is shown to be using now that his meter is being read.  The amount of gas used during the unbilled period is also consistent with the number and types of appliances located in Mr. Dombrowski’s residence.

The total balance due for service rendered, calculated by meter readings during the time Mr. Dombrowski leased the property was $6,972.64 (finding of fact 16).  Allowing for recoupment of underbilling which may or may not be limited to a four-year period, (See: Angie’s Bar v. Duquesne Light Company, 72 PA PUC 213 (1990)), PGW has reduced its claim against Mr. Dombrowski to $6,393.00 for the gas service provided during the disputed period.  

PGW has also stated that it would be willing to waive the Commission’s payment guidelines and allow Mr. Dombrowski to repay his arrearages over a period of five years.  

In conclusion, I find that the Complainant has failed to meet his burden of proof and is indeed responsible for the gas service provided him during the disputed time frame.  I am ordering that the arrearages due are to be paid in sixty equal monthly installments along with his regular monthly budget amounts for current service.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this dispute.  

2.
Mr. Dombrowski, as the party seeking affirmative relief from the Commission, has the burden of proof.

3.
Mr. Dombrowski has failed to meet the burden of proving that he was improperly billed for gas service from June 2001 to October 2005. 

ORDER

THEREFORE,

IT IS ORDERED:  
1.
That the complaint of Richard Dombrowski against Philadelphia Gas Works at Docket No. C-20055584, is dismissed in part and sustained in part. 
2.
That Richard Dombrowski is responsible for gas service supplied to his residence at 4725 Convent Lane, Philadelphia, PA between June 2001 and October 2005.

3.
That, beginning with the first gas bill received after the date on which the Commission’s order is entered, Mr. Dombrowski shall pay to Philadelphia Gas Works the monthly budget amount for current service plus an amount equal to 1/60 of $6,393.00 by the due 
date of each month’s gas bill and shall continue to pay his gas bills in this manner until the balance is paid in full. 

Date:  September 5, 2006



_______________________________








Fred R. Nene







Administrative Law Judge
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