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OPINION AND ORDER  



Before us for consideration is a Petition for Interlocutory Review and Answer to Material Question (Petition) filed on August 30, 2006, by Pennsylvania Power Company (Penn Power or Respondent).  Penn Power seeks a stay of this proceeding pending the issuance of a decision by the Commonwealth Court in an appeal of another proceeding.  For the reasons stated below, we deny the Petition.
Background



On April 6, 2006, Robert J. Brunn (Complainant) filed a Complaint seeking a Commission order directing Penn Power to provide written assurance that it will provide electric service through underground facilities to a planned development on property owned by Mr. Brunn.  The property is located on Mt. Pleasant Road in Pine Township, Allegheny County.  Penn Power’s Answer filed on April 28, 2006, stated that the service requested by Mr. Brunn had been delayed because Penn Power needs to install an overhead main “feeder” (distribution) line along Mt. Pleasant Road.  Penn Power claimed that the delay was due to Complainant’s refusal to give Penn Power a private right-of-way and Pine Township’s denial of Penn Power’s permit application to install the line in the public right-of-way.  Penn Power’s Answer also referenced litigation with Pine Township currently in Commonwealth Court.  Attached to Penn Power’s Answer was a copy of a letter from Penn Power to Mr. Brunn dated December 20, 2005, and a copy of an amicus curiae brief that this Commission filed with the Commonwealth Court in Pennsylvania Power Company v. Township of Pine, No. 2102 C.D. 2005. 


On June 8, 2006, the Office of Administrative Law Judge issued a notice setting the initial hearing for July 26, 2006.  Administrative Law Judge (ALJ) John Corbett issued a Prehearing Order on June 12, 2006.  On July 10, 2006, Penn Power filed a motion to stay the proceeding before the Commission pending a decision by the Commonwealth Court in Penn Power’s appeal of Pine Township’s permit denial.  ALJ Corbett issued an Interim Order on July 11, 2006, changing the evidentiary hearing scheduled for July 26, 2006, to a telephonic prehearing conference.  Both parties were represented by counsel at the prehearing conference.  Following the telephonic prehearing conference Penn Power submitted a memorandum of law on August 3, 2006.


ALJ Corbett’s Second Interim Order in this proceeding, issued on August 11, 2006, denied Penn Power’s Motion for Stay of the proceeding and ordered that the case be scheduled for hearing.  Penn Power’s Petition followed on August 30, 2006.  Penn Power filed a brief in support of its Petition on September 11, 2006, as permitted by 52 Pa. Code § 5.302(b).  The Petition requests that the Commission review and answer the following material question in the affirmative:

Whether the complaint proceeding docketed at C‑20066209 should be stayed until the Commonwealth Court decides Penn Power’s appeal of Pine Township’s denial of a street occupancy permit for the installation of an overhead main distribution line in the public right-of-way in Mount Pleasant Road?

Discussion


The standards for interlocutory review of a material question are set forth in the Commissions regulations at 52 Pa. Code § 5.302(a).  Our regulations require that the petitioning party “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”



In its Petition, Penn Power states that a stay would prevent substantial prejudice to Penn Power and would expedite this proceeding.  More specifically, Penn Power states that the underground service sought by Mr. Brunn violates Penn Power’s distribution system design requirements and tariff provisions.  Petition at 2.  However, Penn Power does not state which particular requirements and tariff provisions would be violated or in what manner.  Penn Power also states that Mr. Brunn’s service proposal would adversely affect Penn Power’s ability to extend service to other planned residential developments in the area, would adversely affect system reliability in the area, and would result in unnecessary and uneconomic duplication of facilities when Penn Power extends its lines to provide service to other new developments.   Petition at 2-3.  These supporting arguments offered by Penn Power go more to the merits of the Complaint filed by Mr. Brunn, as opposed to the material question presented to the Commission.


The question presented to the Commission is whether the pending Commonwealth Court appeal provides a compelling reason on procedural grounds to stay the proceeding before the Commission.   On this point, Penn Power states that the “[c]onduct of this proceeding will be expedited by the Court’s resolution of the common issue of law presented by these cases which will simplify resolution of this case by adjudication or possibly by settlement.”  Petition at 3.  


Penn Power’s Petition does not specify what constitutes the “common issue of law” in both Mr. Brunn’s complaint seeking underground service lines and in Penn Power’s appeal of Pine Township’s denial of its application for an occupancy permit for an overhead distribution line.  Penn Power’s memorandum of law filed on August 3, 2006, in support of its Motion for Stay states that the common issue of law is whether the Commission’s regulations governing service in new developments require that the distribution line along Mt. Pleasant Road be installed underground.  Penn Power’s brief in support of its Petition frames the “common issue of law” differently.  There, Penn Power states that the issue is “whether a public utility has discretion under the Commission’s regulations to decide in the first instance how the facilities should be installed to provide service.”  Brief at 2.   


We view the issues differently.  The issues raised in the Commonwealth Court proceeding appear to revolve around whether and to what extent the Commission and/or the township has jurisdiction over the installation of a distribution line.  In contrast, the instant proceeding raises questions concerning the scope of the obligation of the Respondent to install underground service lines to a planned development.  Attached to Penn Power’s Petition is the June 30, 2006 Order of the Commonwealth Court scheduling argument for October 18, 2006, and directing counsel for the parties to address two issues.  Briefly stated these issues are:  (1) whether Pine Township has the jurisdiction to order an electric utility to place lines serving a subdivision underground; and (2) whether the Pennsylvania Public Utility Commission has sole jurisdiction to determine whether a line is “practicable,” once a municipality has ordered an electric utility to place lines leading to a subdivision underground.

ALJ Corbett’s Second Interim Order of August 11, 2006, denied Penn Power’s motion to stay the proceeding as follows:

With this background, it is apparent that the case sub judice, while certainly related to the pending Commonwealth Court appeal, presents a separate set of issues.  While Township of Pine involves jurisdictional issues involving the scope of a township’s permitting authority versus the extent of the Commission’s regulatory oversight of public utility facilities, the present case concerns the reasonableness of Penn Power’s refusal to extend service to the Complainant’s seven lots from facilities in private right-of-way on adjoining property that apparently now serves part or all of a development of 90 lots directly across the road from the Complainant’s property (N.T. 23).  The feasibility from an engineering perspective of Penn Power’s providing this service extension from existing facilities to the Complainant’s development, therefore, appears to be a separate and distinct matter from the issues that the Commonwealth Court will consider.  Consequently no good cause has been shown for a stay of proceeding.

Second Interim Order at 4.



We agree.  The line in dispute in the Commonwealth Court appeal is a planned distribution line that Penn Power wants to build along Mt. Pleasant Road from a point west of Mr. Brunn’s property, past his property, to a point well beyond his property to the east (Tr. at 31).  The purpose of this distribution line would be to serve additional lots to the east of Mr. Brunn’s property that Penn Power believes will be developed sometime in the future and to improve the reliability of its distribution system.  Penn Power concedes that the existing overhead distribution line that terminates 40 feet to the west of Complainant’s property line is adequate to provide service to his seven lots.  (Tr. at 20).  In fact, Penn Power already has installed underground service lines under Mt. Pleasant Road to a development directly across from Mr. Brunn’s property.  This development, Southridge Estates, has 99 lots.  (Tr. at 26).  The lines for which Mr. Brunn seeks assurance from Penn Power are service lines to his seven lots, each of which consists of approximately two acres and has frontage on Mt. Pleasant Road. 


Upon a review of the record, including the prehearing transcript, we find that Penn Power has presented no compelling reasons in support of a stay of the complaint proceeding before the Commission.  Complainant has had an agreement of sale with the developer of his property since early 2005; his subdivision plans have been approved by Pine Township; and engineering work has been completed for sewer and other utilities.  The dispute between Mr. Brunn and Penn Power is preventing the development of Mr. Brunn’s property and threatens to unravel his agreement of sale with the developer.  (Tr. at 15-16).  Interested buyers of the seven lots cannot move forward with plans to buy lots and build homes while this dispute with Penn Power remains unresolved. (Tr. at 34).  Although in an ideal, perfectly planned world, the litigation between Penn Power and Pine Township regarding the distribution line would be resolved first, requiring Mr. Brunn to wait for this resolution would be unreasonable.  The Commonwealth Court likely will issue its decision sometime in 2007, but it is possible, perhaps likely, that the losing party will seek further review.  It may well be several years before the litigation between Penn Power and Pine Township is resolved.  The dispute between Pine Township and Penn Power regarding whether the distribution line should be overhead or underground began in 2003. See Petition for Declaratory Order Filed by Pennsylvania Power Company, Docket No. P-00032075 (February 12, 2004).  The installation of the overhead distribution line sought by Penn Power and the underground service lines sought by Mr. Brunn are not mutually exclusive, and appear to involve at most some duplication of facilities.  (Tr. at 22).
Conclusion
Based on the foregoing, we deny Penn Power’s request for a stay of this Complaint proceeding; THEREFORE, 


IT IS ORDERED:

1.
That the Petition for Interlocutory Review and Answer to a Material Question filed on August 30, 2006, is granted.


2.
That the following material question is answered in the negative:
Whether the complaint proceeding docketed at C‑20066209 should be stayed until the Commonwealth Court decides Penn Power’s appeal of Pine Township’s denial of a street occupancy permit for the installation of an overhead main distribution line in the public right-of-way in Mount Pleasant Road?



3.
That this matter is remanded to the Office of Administrative Law Judge for the scheduling of such hearings as deemed appropriate.







BY THE COMMISSION







James J. McNulty,







Secretary

(SEAL)

ORDER ADOPTED:  September 28, 2006

ORDER ENTERED:  September 29, 2006
�  	In addition to the standard for interlocutory review, we take note of the standards for the issuance of a stay of an order pending appeal.  In this proceeding, Penn Power is seeking a stay of the proceeding, as opposed to a stay of a final Commission Order.  Nevertheless, Pennsylvania Public Utility Commission v. Process Gas Consumers Group, 502 Pa. 545, 467 A. 2d (1983), is instructive.  In that case, the Pennsylvania Supreme Court required the petitioning party to make a strong showing under the standards of Virginia Petroleum Jobbers Assoc. v. FPC, 259 F.2d 921 (D.C. Cir. 1958).  Those standards are whether: (1) the petitioner makes a strong showing that he is likely to prevail on the merits; (2) the petitioner has shown that without the requested relief he is likely to suffer irreparable injury; (3) the issuance of a stay will not substantially harm other interested parties to the proceeding; and (4) the issuance of a stay will not adversely affect the public interest.  In the case at hand, Penn Power did not adequately address these standards.  Of most relevance is the standard that issuance of a stay would not substantially harm Mr. Brunn.
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