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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on December 28, 2005, in the above-captioned proceeding.  On January 13, 2006, Agnes Manu and F. A. Realty Investors Corp. (Complainants) filed a Motion for Enlargement of Time to File Complainants Exceptions to the Initial Decision of Judge Ky Van Nguyen (Motion), which we shall deem to be Exceptions.  The Complainants did not file a copy of their Motion on Philadelphia Gas Works (PGW), the Respondent in this proceeding.  After receiving a copy of the Motion from Commission staff, PGW filed an Answer to the Complainant’s Motion on February 19, 2006, opposing the extension of time to file Exceptions to the Complainants.  
HISTORY OF THE PROCEEDINGS


On June 6, 2005, Agnes Manu filed a Complaint against PGW that alleged that her consumption and the relevant charges were higher than they should be and that her bills were highly overstated.  She asked that the Commission stay PGW’s collection until all the issues raised in her Complaint were adjudicated.  On July 11, 2005, PGW filed an Answer to the Complaint.  Therein, PGW stated that the Ms. Manu’s account at 7000 Woodbine Avenue was billed based on actual meter readings and this account had two additional service addresses associated with it.  On July 13, 2005, Chief Administrative Law Judge Veronica A. Smith issued an Interim Payment Order directing Agnes Manu to pay her monthly utility bill unless otherwise directed by the ALJ or the Commission.  


On June 6, 2005, F.A. Realty Investors Corp. (F.A. Corp.) also filed a Complaint against PGW.
  Its Complaint alleged that PGW’s billing practice was highly unusual and that its metering system was faulty.  On July 11, 2005, PGW filed an Answer to the F.A. Corp. Complaint stating that the F.A. Corp. bills were based on actual gas usage at the service address and that F.A. Corp.’s balance was high because it missed and underpaid monthly payments.



A hearing was held on September 28, 2005.  At that time, Ms. Manu appeared pro se and testified on her own behalf.  Since Mr. Frempong is not an attorney, he was allowed to testify on his company’s behalf, but he was not allowed to act as his own attorney.  PGW was represented by counsel and called one witness in response to each of the Complainants.



In his Initial Decision issued on December 28, 2005, the ALJ concluded that the Complainants had not produced any evidence, testimonial or documentary, which would support their allegations of over-billing.  The ALJ dismissed both Complaints for failure of both Complainants to carry their burdens of proof.  On January 13, 2005, the Complainants filed their Motion for a twenty-day extension of time to file Exceptions.  After PGW received a copy of the Complainants’ Motion, PGW filed an Answer protesting the grant of an extension of time to the Complainants to file Exceptions.  The Complainants then filed a Response and Motion to Strike PGW’s Answer that was followed by another Answer from PGW to the Complainants’ Motion to Strike.  
Discussion



As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof, pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made nine Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


As a customer of record, Complainant Agnes Manu has taken service from PGW at the following addresses: (1) 7000 Woodbine Avenue, Philadelphia, PA., from October 16, 2002 to the present time; (2) 7500 N. 21st Street, Philadelphia from January 24 to February 1, 2003; and (3) 5528 Crowson Street, Philadelphia from January 27 to May 1, 2003.  Ms. Manu’s old balances at 7500 N. 21st Street and 5528 Crowson Street were $66.97 and $633.28, respectively.  Her balance at the current address, 7000 Woodbine Avenue, is $8,539.46.  At the time of the hearing, Ms. Manu had made just six payments on her account between October 16, 2002, and September 23, 2005.  Ms. Manu lives at her current address with her husband, Steve Frempong, the owner of F.A. Corp. (PGW Exhibit 1; Findings of Fact Nos. 1-5).


In their Exceptions, the Complainants allege prejudice and bias on the part of the ALJ.  The Complainants also complain that they have not had the opportunity to review the transcript.  After a thorough review of the record, we can see no bias or prejudice on the part of the ALJ.  The parties were sent a Prehearing Order dated July 18, 2006, notifying them of a hearing scheduled for August 18, 2005. The Complainants also were advised of the procedure to be followed at that time and the evidence that could be offered at the hearing.  In fact, the Complainants used the procedure defined in the Prehearing Order to request a continuance, which was granted.  We do not interpret the ALJ’s lack of sympathy for the Complainants’ failure to offer evidence to be bias, considering the ample opportunity they have had to provide evidence.  We can conclude only that evidence of PGW’s over-billing their accounts does not exist.  



At the hearing, Ms. Manu complained about the gas bill for her five-bedroom house being too high.  (Tr. at 6, 7).  However, Ms. Manu offered nothing more than her opinions and assertions at the hearing.  (See e.g. Tr. at 13-15).  Additionally, there is no evidence in the record that Ms. Manu cannot afford to pay her gas bills.  (Tr. at 34).  On March 3, 2005, the Commission’s Bureau of Consumer Services (BCS) prescribed a payment arrangement for Ms. Manu where she was ordered to pay the budget amount plus $1,090 towards the arrears in Case Number 1720467.  (Tr. at 18; PGW Exhibit 3).  This payment arrangement was not kept.  (PGW Exhibit 1).



PGW offered the testimony of a witness and documentary evidence concerning Ms. Manu’s account as well as the results of a billing investigation of the level of usage at her residence.  That investigation concluded that Ms. Manu’s usage was consistent and reasonable.  (Tr. 21-34; PGW Exhibits 1, 2, and 3).
F.A. Corp.’s Complaint against PGW also alleged high billing as well as a “highly unusual” billing practice.  Complainant F.A. Corp. is a landlord ratepayer taking service from PGW and has been responsible for the payment of gas service to residential units at 5800 N. 17th Street, Philadelphia.  F.A. Corp.’s gas service was established on December 8, 2000.  (PGW Exhibit 1A).  
According to the PGW witness, the service on this account was shut off for non-payment in 2002.  On February 26, 2002, the $7,240.23 on that account was written off and PGW sent the matter to a collection agency.  (Tr. at 65-66; PGW Exhibit 1-A, p. 2).  PGW’s witness explained that, when the service was shut off, that agreement with the company closed, and then, when service was re-established, a new account was created.  At this time, PGW is not seeking payment of the F.A. Corp. account that was written off in 2002.  (Tr. at 66).  

The F.A. Corp. account at issue in this proceeding has an effective period beginning October 30, 2002.  In Case Number 1803370, the BCS determined that F.A. Corp must pay its $16,217.41 balance for gas service from PGW with the bill due April 6, 2005.  (PGW Exhibit 4-A).  According to PGW Exhibit 2-A, F.A. Corp’s balance due had grown to $19,252.25 by September 12, 2005.


Upon our review of the record, we shall deny the Complainants’ Exceptions because we find that they are without merit and the record supports the ALJ’s determination that both Complainants have failed to meet their burdens of proof; THEREFORE,  


IT IS ORDERED:



1.
That the Exceptions of Alice Manu and F. A. Realty Investors Corp. are denied.


2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above referenced proceeding is adopted.



3.
That the Complaints of Alice Manu and F.A Realty Investors Corp. against Philadelphia Gas Works are dismissed.


4.
That Agnes Manu is directed to pay her current bills as well as the entire balance due on her account to Philadelphia Gas Works.


5.
That if Agnes Manu fails to adhere to the terms of this Order, PGW is hereby authorized to terminate the Agnes Manu’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. § 101, et seq., and the Commission’s regulations, 52 Pa. Code §56.1, et seq.


6.
That F.A. Realty Investors Corp. is directed to pay its current bills as well as the entire balance due on its account to Philadelphia Gas Works.



7.
That if F.A. Realty Investors Corp does not comply with the terms of this Order, PGW is hereby authorized to terminate F. A. Realty Investor Corp.’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. § 101, et seq.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  September 28, 2006

ORDER ENTERED:  September 29, 2006
	�	Steve Frempong, the owner to F.A. Corp. is the husband of Agnes Manu. 





PAGE  
7
630028v1

