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HISTORY OF THE PROCEEDING
On May 9, 2006, Stephen J. Noll (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (respondent), Docket Number C-20066324.  The Complaint alleged that complainant and respondent had entered into a payment arrangement; that complainant had made all of the required payments in a timely manner; and that nonetheless respondent had terminated complainant’s natural gas service.
The Complaint was served on the respondent on May 9, 2006.

On May 30, 2006, respondent filed its Answer (Answer).  The Answer denied the material averments of the Complaint.  Respondent averred that the terms of the payment arrangement with complainant called for complainant to pay regular monthly bills plus $20.00 toward his outstanding arrearage.  Respondent further averred that complainant was advised that his regular monthly bill could fluctuate and that, consequently, the amount that complainant would have to pay each month could fluctuate.  Finally, respondent averred that complainant failed to pay his regular monthly bill plus $20.00 as called for by the payment arrangement and that respondent therefore terminated his natural gas service on April 3, 2006.
By Telephone Hearing Notice dated June 19, 2006, an Initial Telephonic Hearing was scheduled for 10:00 a.m. on Tuesday, July 25, 2006, and the case was assigned to me.
As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated June 19, 2006.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of a change in the telephone number at which they were to be contacted for the telephonic hearing.

On June 26, 2006, respondent filed a corrected Answer.

Under cover letter dated July 17, 2006, respondent submitted three copies of five potential exhibits for possible use at the telephonic hearing.
On July 20, 2006, complainant sent me a telefacsimile request for a change in the hearing date.  Complainant stated that he was temporarily on a work assignment in Philadelphia and had just been notified by his employer that he would not be returning to his home in North Huntingdon, Pennsylvania until after July 31, 2006.
By Hearing Cancellation/Reschedule Notice dated July 21, 2006, the Initial Telephonic Hearing was rescheduled for 10:00 a.m. on Tuesday, August 22, 2006.

Under cover letter dated August 15, 2006, respondent submitted three copies of additional potential exhibits for possible use at the telephonic hearing.
On August 22, 2006, complainant telephoned the Office of Administrative Law Judge (OALJ) and provided a telephone number that he wished to be contacted at for the telephonic hearing later that day.

The Initial Telephonic Hearing convened at 10:00 a.m., as scheduled, on August 22, 2006.  Respondent’s attorney, Larry R. Crayne, Esquire, was contacted at (412) 831-5462.  A potential witness for respondent, Leesa Swartz, was contacted at (717) 849-0139.  Complainant was contacted at (215) 580-6211, the number complainant had provided earlier that morning.  Complainant presented evidence in the form of his own testimony only.  Respondent presented evidence in the form of the testimony of one witness and the introduction, without objection, of ten exhibits (Exhibits CG-1 through CG-10).  A tape recording of the proceeding was made, no court reporter being present.  Both parties waived the submission of briefs.  The record was closed at the conclusion of the hearing on August 22, 2006.
FINDINGS OF FACT

1.
Complainant is a residential natural gas service customer of respondent at 611 Main Street, North Huntingdon, PA 15642.

2.
The residents of 611 Main Street, North Huntingdon, PA 15642 are complainant, his wife, and complainant’s 28 year old son.
3.
Of the three residents at 611 Main Street, North Huntingdon, PA 15642, only complainant has any income.
4.
Complainant is employed by Bombardier Transportation as an electronic technician.
5.
Complainant’s gross monthly income is $4,018.00.
6.
For a family of three, complainant’s gross monthly income places the family at Level 3, 251% to 300%, according to the poverty guidelines updated periodically in the Federal Register by the U.S. Department of Health and Human Services under the authority of 42 U.S.C. §9902(2).
7.
In April, 2006, respondent terminated complainant’s natural gas service at 611 Main Street, North Huntingdon, PA 15642, for non-payment in accordance with the terms of a payment arrangement between complainant and respondent.
8.
The terms of the payment arrangement between complainant and respondent were that complainant had to pay his regular monthly bill plus $20.00 toward his outstanding arrearage each month.
9.
Complainant knew that his regular monthly bill amount could fluctuate each month due to variations in usage or the price of natural gas.
10.
When the payment arrangement between complainant and respondent was entered into, complainant’s regular monthly bill plus $20.00 toward his outstanding arrearage totaled $211.00.
11.
Complainant made monthly payments of $211.00 to respondent, regardless of whether his regular monthly bill plus $20.00 exceeded that amount.  Consequently, complainant’s account experienced an increase in its arrearage.
12.
In June, 2006, respondent restored complainant’s natural gas service at 611 Main Street, North Huntingdon, PA 15642 because of the instant pending formal Complaint.
13.
By Order entered April 30, 1996, in Stephen J. Noll v. Columbia Gas of Pennsylvania, Inc., Docket Number C-00956876, the Commission ordered complainant to pay to respondent his current monthly budget bill plus $18.00 toward his outstanding arrearage.
14.
By decision dated May 2, 2001, the Commission’s Bureau of Consumer Services (BCS) in BCS case number 936596 directed complainant to pay respondent his regular monthly budget amount plus $40.00 toward his outstanding arrearage.

15.
By decision dated June 25, 2003, BCS in BCS case number 1093687 directed complainant to pay respondent his regular monthly budget amount plus $40.00 toward his outstanding arrearage.

16.
By decision dated November 26, 2003, BCS in BCS case number 1527414 directed complainant to pay respondent his regular monthly budget amount plus $40.00 toward his outstanding arrearage.

17.
By Final Order entered December 30, 2004, in Stephen J. Noll v. Columbia Gas of Pennsylvania, Inc., Docket Number C-20032204, the Commission ordered complainant to pay respondent his regular monthly budget amount plus $40.00 toward his outstanding arrearage.

18.
By letter dated April 7, 2006, BCS in BCS case number 2050350 notified complainant that it would not issue a decision and that his dispute against respondent presented to BCS by telephone on March 28, 2006, was dismissed.

19.
By letter dated May 26, 2006, BCS in BCS case number 2083894 notified complainant that it would not issue a decision and that his dispute against respondent presented to BCS by telephone on May 26, 2006, was dismissed.

20.
Complainant did not comply with the BCS decisions nor the Commission Order regarding payments to respondent as described in Findings of Fact numbers 14, 15, 16 and 17, above.
21.
As of the date of the Initial Telephonic Hearing in this case, August 22, 2006, complainant’s outstanding arrearage with respondent was $1,284.45.

DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

Complainant failed to bear his burden of proof and his Complaint will be dismissed, except insofar as I will order a payment agreement consistent with the provisions of Chapter 14 of the Public Utility Code, 66 Pa.C.S. §101 et seq. (Code).

Complainant is simply not a credible witness.  His considerable amount of experience with both Commission sponsored and respondent sponsored payment arrangements belies his lack of understanding that his monthly gas bill can, and will, fluctuate.  Even customers who are on a budget billing program experience periodic adjustments in their budget bill amount.  Complainant’s history demonstrates his familiarity with this state of affairs, as his ordered monthly budget payments (setting aside the amounts ordered to be paid toward arrearages) went from $186.00 per month at the time of BCS case number 936596 to $166.00 per month at the time of BCS case number 1093687 to $137.00 at the time of BCS case number 1527414.  Obviously, when a customer is not on a budget billing plan, but rather is paying monthly bills based upon actual usage, the bill will vary from month to month.  Respondent’s evidence establishes that the payment arrangement between complainant and respondent required complainant to pay his regular monthly bill (NOT a budget plan billing) plus $20.00 toward his outstanding arrearage.  Under this arrangement, only when complainant’s regular monthly bill based upon actual usage was $191.00 or less would complainant’s $211.00 payments be sufficient to prevent his arrearage from increasing.  From March, 2005, when complainant and respondent entered into the payment arrangement, until complainant’s service was terminated for non-compliance with the payment arrangement in April, 2006, six bills were less than the $191.00 threshold and six bills were more.  However, the six bills that exceeded the $191.00 amount were far greater than the six bills that were less.  Complainant’s payments of a set amount, which was not the terms of the payment arrangement with respondent, were not sufficient to pay for his actual usage, let alone reduce his outstanding arrearage.  Respondent did nothing wrong by terminating complainant’s natural gas service because of complainant’s failure to abide by the terms of the payment arrangement and his consequent failure to pay in full for the service he was receiving and reduce his outstanding arrearage.
In order to continue to receive natural gas service from respondent, complainant must pay for his service in full and pay-off his outstanding arrearage, both in accordance with the applicable legal requirements.
Complainant must be given no choice in the matter, he must be placed on respondent’s budget billing plan at the current applicable amount.  See, Linda L. Moeller v. Duquesne Light Company, Docket Number Z-01215104, Opinion And Order entered September 22, 2003, Mary Frayne v. PECO Energy Company, Docket Number C-20029005, Opinion And Order entered September 10, 2003.
Because complainant’s gross monthly household income level exceeds 250% of the Federal poverty level but is not more than 300% of the Federal poverty level, his arrearage must be amortized over a period not extending beyond one year.  66 Pa.C.S. §1405(b)(3).

Complainant is advised that the payment agreement
 established in this case in accordance with the requirements of Chapter 14 of the Code may well be his last opportunity to receive Commission assistance with respect to payment of his bills to respondent.  If complainant defaults, absent a change in income (a 20% or more decrease in complainant’s household income
), the Commission is prohibited from establishing or ordering another payment agreement with respondent.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.
2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.
4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.
6.
Complainant did not present sufficient credible evidence to bear his burden of proof.

7.
Complainant must be placed on respondent’s budget billing plan at the current applicable amount.
8.
Complainant’s arrearage must be amortized over a period not extending beyond one year.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Stephen J. Noll against Columbia Gas of Pennsylvania, Inc. at Docket Number C-20066324 is dismissed, except insofar as to establish a payment agreement consistent with the provisions of Chapter 14 of the Public Utility Code, 66 Pa.C.S. §101 et seq..
2.
That commencing with the next billing period subsequent to the Commission’s final Order in this proceeding, Stephen J. Noll shall simultaneously pay to Columbia Gas of Pennsylvania, Inc., by cash, certified check, or money order, his regular monthly budget bill (as from time-to-time recalculated by Columbia Gas of Pennsylvania, Inc.) plus an amount calculated to amortize Stephen J. Noll’s then-current arrearage owed to Columbia Gas of Pennsylvania, Inc. over a period not to exceed one year.
3.
That Stephen J. Noll shall make the total monthly payment as set forth in Order Paragraph 2, above, on or before his monthly bill due date.

4.
That as long as Stephen J. Noll complies with the terms of this Order, Columbia Gas of Pennsylvania, Inc. shall not suspend or terminate service except for valid safety or emergency reasons.

5.
That if Stephen J. Noll fails to comply with the terms of this Order, Columbia Gas of Pennsylvania, Inc. is hereby authorized to suspend or terminate service upon compliance with all applicable tariff and regulatory requirements and to take any other action permitted by law.

6.
That the record at Docket Number C-20066324 be marked closed.

Date: September 8, 2006














Wayne L. Weismandel





Administrative Law Judge

�	This Final Order made final the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr. dated October 26, 2004, in Stephen J. Noll v. Columbia Gas of Pennsylvania, Inc., Docket Number C-20032204.  Subsequently, by Opinion And Order adopted December 1, 2005, entered December 8, 2005, the Commission denied complainant’s Petition for Reconsideration or Rescission filed on January 21, 2005.


�	“Payment agreement” is a defined term.  See, 66 Pa.C.S. §1403.


�	66 Pa.C.S. §1403.


�	66 Pa.C.S. §1405(d).
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