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PPL Electric Utilities Corporation
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of TGRG, LLP (Complainant), filed on April 25, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on April 5, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL or Company) on May 4, 2006. 
History of the Proceeding



On May 16, 2005, the Complainant filed a Formal Complaint (Complaint) against PPL wherein it alleged that its electric bills, for the months of January through April 2005, were excessive.  The Complainant requested that the Commission reevaluate its usage and require PPL to adjust its account accordingly.  The Complainant further requested a stay of termination while its Complaint is pending.
On June 28, 2005, PPL filed an Answer to the Complaint in which it denied the Complainant’s allegations and averred that the Complainant’s bills were justified.
The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on May 10, 2005, at Case Number 1875341.  By way of that decision, the BCS found that the bills were accurate, as rendered, and required the Complainant to pay $4,260.06 by May 16, 2005.
On September 28, 2005, a hearing was held by the ALJ.  The Complainant and PPL appeared, and both were represented by counsel.


On April 5, 2006, the ALJ issued an Initial Decision wherein she recom​mended, inter alia, that the Complaint be dismissed due to the failure of the Complainant to satisfy its burden of proof.  As noted, the Complainant filed Exceptions to the Initial Decision on April 25, 2006.  PPL filed Reply Exceptions on May 4, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty-two Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In her Initial Decision, the ALJ found that the Complainant has a current commercial account for electric service at its restaurant and nightclub and that this operation was closed in August 2004.  (Findings of Fact Nos. 1-4).  The ALJ also found that during the preparations to sell its property, the Complainant discovered an outstanding and high electric bill of $4,260.06 for the months of January through April 2005.  (Findings of Fact Nos. 5-7).  The ALJ further found that the Complainant was billed pursuant to commercial rate GS3, which contains a minimum demand of 25 kilowatts per month, and that the Complainant did not request a rate change when it tapered down its operations.  (Findings of Fact Nos. 21, 22 and 28).
The ALJ concluded that the Complainant failed to meet its burden of proving that PPL did anything improper with regard to the Complainant’s bill.  The ALJ noted that while the Complainant closed its primary operation, several of its employees used the second floor offices in the Complainant’s main building during the disputed period.  The ALJ referenced PPL’s Commission-approved tariff to conclude that the customer is responsible for choosing its desired rate schedule among available rates and is also responsible for alerting the utility of changes in service conditions.
  The ALJ also concluded that PPL showed that the Complainant was on the most advantageous rate, that its meter tested at 100.1% accurate and that the Complainant had the capacity to use the amount of electricity that was consumed.  Therefore, the ALJ recommended that the Complaint be dismissed for the failure to satisfy the burden of proof.  (I.D. at 6-10).
The Complainant’s Exceptions are presented in two sections.  First, the Complainant contends that the ALJ erred in Finding of Fact 32 which finds “[n]either Greco [operating manager partner for the Complainant] nor Tencza [finance manager for the Complainant] asked the Respondent for assistance understanding their chosen rate schedule.”  The Complainant alleges that no citation to the record is given for this claim and alleges that it clearly notified PPL of the change in service conditions through the Informal and Formal Complaints, as well as the previous Formal Complaint filed by TGRG’s predecessor at the premises, Jersey Central Railroad, Inc., at Docket No. C‑20016571.  The Complainant states that there was no testimony presented that PPL ever made any recommendation to TGRG concerning any rate schedule that applied to them, provided any calculations to TGRG, or took anything other than an adversarial position with TGRG.  (Exc. at 1). 

In reply, PPL is of the opinion that the Commission should dismiss of all Exceptions filed by the Complainant for failure to comply with 52 Pa. Code § 5.533.  PPL avers that the Complainant’s Exceptions do not cite to the record in this matter.  Nevertheless, PPL also replies that the Complainant’s Exception with regard to Finding of Fact No. 32 is without merit as the ALJ relied upon substantial evidence in reaching this finding.  PPL notes that Mr. Greco testified that he did not have contact with PPL, but left such contacts to Mary Tencza (Tr. at 30, 33) and that Ms. Tencza testified that all contacts with PPL were concerning payment arrangements, accuracy of the meter and high bill concerns.  (Tr. at 40).  Concerning TGRG’s contention that it notified PPL of its change in use, PPL responds that the Complainant fails to identify any testimony of record or exhibits to support this contention.  PPL submits that the record evidence shows that during the time period in dispute, the Complainant was on the most advantageous rate schedule available.  (Tr. at 46, 47, 68, 69, 92).  PPL opines that had TGRG requested and been changed from the GS3 to the GS1 rate, it would have resulted in higher bills to TGRG.  (R. Exc. at 2-3).
While we will not grant PPL’s request to dismiss all Exceptions filed by the Complainant based solely on the Complainant’s failure to comply with our regulations at 52 Pa. Code § 5.533, we find that the Complainant’s first Exception is without merit and shall be denied.  Based on the record, we find that the ALJ’s statement in finding of Fact No. 32 is correct as stated.  We note that the period in dispute in this matter was January through April 2005, and that the Complainant never notified PPL of its change in use until April 8, 2005, the date it filed an informal complaint with the Commission’s Bureau of Consumer Services. 
Next, the Complainant excepts to the ALJ’s Conclusions of Law Nos. 2-5.  It faults the ALJ for not including any discussion of whether Complainant met its burden of proving high bills under the prima facie factors in the Waldron
 Rule.  The Complainant states that it provided sufficient relevant facts to meet its burden of proving its prima facie case under Waldron (i.e., that its number of occupants had changed, it had no previous billing abnormalities and that its potential for energy utilization was low).  It also opines that PPL did not present evidence in addition to the meter’s accuracy co-equal to TGRG’s to rebut its prima facie case of high billing under Waldron.  (Exc. at 2).
In reply, PPL avers that the ALJ relied upon substantial evidence of record and did not err in application of the law in reaching her conclusions.  PPL states that its Tariff has been approved and has the effect of law and clearly provides that the burden is placed on the customer to notify PPL that its use requirements have changed.  PPL notes that there is no evidence of record that the Complainant ever notified the Company that its usage had changed.  PPL avers that the undisputed evidence of record is that TGRG was on the most advantageous rate schedule.  (R. Exc. at 3).
In response to the Complainant’s Exceptions concerning the Waldron rule, PPL states that this is not a case wherein the bills in dispute are higher than previous bills, or even the same as previous bills.  PPL notes that the Complainant disputes the bills from January through April 2005 and that these bills were approximately one half of the corresponding bills from the previous year. (Tr. at 11, PPL Exh. 1).  PPL provides that TGRG was billed for 104,160 kWh from January through April 2004, and only 67,920 kWh during the same time period in 2005.  (PPL Exh. 1).  PPL avers that even though TGRG may have shown a change in circumstances to support a decrease in usage, TGRG did experience a substantial decrease in usage as reported on its bills.  Further, PPL maintains that it proved that the Complainant’s meter was accurate and that TGRG had the potential to use the electricity for which it was billed.  (R. Exc. at 4-5).


Upon review and consideration of the record evidence, we shall also deny the Complainant’s second Exception.  We find that the Complainant has failed to meet his burden of proof in this matter in regard to the amount of the electric bills it received from PPL during the months of January through April 2005.  Furthermore, the Complainant’s Exceptions are not supported by record evidence.  We agree with the ALJ and PPL that, pursuant to PPL’s tariff, it was the responsibility of the Complainant to inform PPL of the change in service conditions it experienced in August 2004.  Furthermore, even if the Complainant had notified PPL of this change in conditions, PPL has shown that the Complainant was being billed at the most advantageous rate during the period in dispute, and that the Complainant did experience a significant reduction to its electric bills during this period as compared to the same months of the previous year.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions.  As such, we shall adopt the ALJ’s Initial Decision and dismiss the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of TGRG, Inc. to the Initial Decision of Administrative Law Judge Ember S. Jandebeur are denied consistent with this Opinion and Order. 

2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur in the above referenced proceeding is adopted. 



3.
That the Complaint of TGRG, Inc. against PPL Electric Utilities Corporation is dismissed. 


4.
That TGRG, Inc. is directed to immediately pay the outstanding balance of $4,260.06, it owes to PPL Electric Utilities Corporation.


5.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 28, 2006

ORDER ENTERED:  September 29, 2006
	�	Rule 2.C.2 of PPL’s Tariff states that “[w]hen customer’s requirements change permanently and another rate schedule becomes more advantageous, Company will, after receiving notice of change in service conditions from the customer, recommend a new contract under the more favorable rate schedule for an initial term of not less than one year from the last meter reading date.”


	�	Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).
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