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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter-Petition for Reconsideration (Petition) filed by Jean Reese (Complainant) on July 11, 2006, relative to the Commission Opinion and Order in the above-captioned proceeding, entered June 27, 2006.  Verizon North, Inc. (Verizon North) filed an Answer to the Petition on July 21, 2006.

History of Proceeding


On August 12, 2004, the Petitioner filed a Formal Complaint (Complaint) with the Commission against Verizon North alleging that areas closer to the 298 exchange of the New Tripoli exchange area are long distance while areas further away are local.  The Complainant requested that Verizon North be ordered to extend the local calling areas to include the exchanges 769 and 799 in the Schnecksville area, which is in the service territory of the Ironton Telephone Company (Ironton).  


On August 25, 2004, Verizon North filed an Answer opposing the Complaint.  On January 19, 2005, Administrative Law Judge (ALJ) Ember S. Jandebeur issued an Interim Order that granted the unopposed Motion to Join Ironton as a party to this proceeding.  On May 17, 2005, an Initial Hearing was held before the ALJ on the Complaint.  By Initial Decision issued on February 1, 2006, the ALJ determined that a polling of the customers was necessary before a final resolution could be reached in this matter.  The ALJ found that the Complainant had met her burden of proof of showing that polling the Verizon North 298 exchange customers to determine if they want to accept the cost of an extended area for local calling is warranted.  (I.D. at 11).  By so doing, the ALJ neither granted nor denied the relief sought by the Petitioner.  Verizon North filed Exceptions to the Initial Decision on March 13, 2006.  Reply Exceptions were filed by the Complainant on March 23, 2006.  


By Opinion and Order entered June 27, 2006, we concluded that the Complainant had not presented sufficient evidence to support the ALJ’s finding that polling of the Verizon North 298 exchange customers was warranted.  As a result, we modified and reversed the Initial Decision; granted, in part, and denied, in part, Verizon North’s Exceptions and dismissed the Complaint for failure to meet the burden of proof.  The Complainant filed the instant Petition seeking reconsideration of the Commission’s Order and Verizon North filed an Answer as noted above.  By Order entered July 20, 2006, we granted reconsideration, within the meaning of 1701(b)(3), pending review of, and consideration on, the merits of the Petition. 


Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


In her Petition, the Complainant raised the issue of the sufficiency of the evidence presented in support of Extended Area Service (EAS) from the new Tripoli exchange in Verizon North’s service territory to Schnecksville.  The Complainant questioned the rejection of the petition signed by New Tripoli customers as evidence in support of the EAS.  The Complainant also stated that many Commission decisions are based on the testimony of one person and cited our decision in Bubner v. Verizon North, Inc. (Bubner) Docket No. C-00004308 (Order entered December 24, 2002).


At the hearing before the ALJ, the Complainant submitted a petition signed by approximately 200 individuals supporting the extension of the New Tripoli local calling area to include exchanges 769 and 799.  However, none of the petitioners was available at the scheduled hearing for cross-examination.  Therefore, the ALJ found that the uncorroborated petition was unusable as proof of anything because it was pure hearsay.  (I.D. Finding of Fact No. 11).  We also considered the evidentiary value of the petition in our Opinion and Order entered June 27, 2006.  Since this argument is not new or novel and has not been overlooked by us, we will not use it as a basis for granting reconsideration.  


The Complainant is correct that a number of our decision often rely on the testimony of one person.  However, that is not the case with EAS petitions where we must determine whether enough customers in an exchange want EAS and are willing to pay for it.  In order to determine that interest, we follow the requirements of our EAS regulations at 52 Pa. Code §§ 63.71-63.77.


This case is clearly distinguishable from Bubner.  As noted in Verizon North’s Answer, the evidence presented in favor of EAS in Bubner was able to meet the requirements of our EAS regulations.  Here, it did not.  The Complainant’s customer petition was not corroborated by other witnesses; there was only one witness from the New Tripoli exchange and the calling statistics between New Tripoli and Schnecksville were low.  (Verizon North Answer at 5).  


The Complainant also questioned our finding that Schnecksville is not a community of interest because only one customer, the Complainant, and Mr. George from Ironton, testified in support of the EAS.  According to our EAS regulations, the Complainant had the burden of showing that her EAS Petition met the requirements of our regulations.  That requires more than the mere showing that the first-hand knowledge of the two witnesses who are residents of the area is superior to the business-related knowledge of the Verizon North witness.  The Verizon North witness testified to the traffic study results and other criteria addressed in our EAS regulations.  The Complainant simply did not overcome the deficiencies in the evidence she presented.  As we stated in our Opinion and Order, while the interest in EAS may have been apparent to the two witnesses, it was not apparent to us from the record in this case that there is a community of interest and it is the record on which we must base our findings.  (Order of June 27, 2006, at 7).



The Complainant objected to our reference to the cost of customer polling as a reason not to implement EAS.  The cost of customer polling was not a deciding factor in our decision.  However, we recognize that there is a cost to polling and that cost should be borne by the utility only when a Complainant satisfies the burden of proof set forth in our EAS regulations


The Complainant is correct that no Public Input Hearing was held in the New Tripoli area.  Public Input Hearings require the expenditure of time, expense and effort on all the parties to a proceeding.  Consequently, they are scheduled only when there is a request from customers in the affected area and/or the parties to a proceeding.  If there had been interest shown in our holding a Public Input Hearing in the service territory, it would have taken place.  


On review of the Complainant’s Petition, and in light of the record as described in the proceeding, we find that the Complainant has failed to allege any “new and novel arguments” such as would persuade us to reverse, modify or amend our Opinion and Order of June 27, 2006.  Accordingly, the Complainant’s Petition is denied; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration filed by Jean Reese on July 11, 2006, relative to the Opinion and Order entered herein on June 27, 2006, is denied.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)
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630997v1

