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INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
This decision denies a complaint that Shelleylynn Joyner (“Complainant”) filed with the Commission on April 12, 2006.  Joyner alleges she cannot afford to make the payments under a plan that the Commission’s Bureau of Consumer Services (“BCS”) issued at BCS Case No. 1979695 on February 28, 2006 for an account with Duquesne Light Company (“Respondent”) for residential electric service.  Her complaint is a timely appeal of that determination.  She seeks a more affordable payment plan.  The Respondent answered the complaint on May 11, 2006.
A standard Prehearing Order issued on June 22, 2006.  After a telephonic hearing on August 2, 2006 was continued in order to allow the Complainant an opportunity to apply for the Respondent’s Customer Assistance Program (“CAP”), a further telephonic hearing was held on September 7, 2006 pursuant to Section 56.174 of Title 52 of the Pennsylvania Code.  52 Pa. Code §56.174.  The Complainant appeared pro se.  Regina M. Sestak, Esq., represented the Respondent, which sponsored eleven exhibits (Exhibits 1 & 1A thru 10) that were admitted into the record.  No briefs were filed.  The record closed upon conclusion of the hearing.

FINDINGS OF FACT
1. The Complainant, Shelleylynn Joyner, has resided at 112 Schenley Manor Drive, Pittsburgh, Pennsylvania 15201 for over 20 years.  Her 19-year-old son and 21-year-old daughter reside here with the Complainant.  They attend college and do not earn any income.
2. The Respondent, Duquesne Light Company, provides residential electric service to the Complainant at the foregoing address.

3. At the present time, the Complainant owes the Respondent the sum of $13,198.83 on this account (Respondent’s Exhs. 1 & 1A, as amended at the hearing).

4. The Complainant does not contest any amount owed on this account.

5. The current monthly budget amount on this account is $83.00.

6. On February 28, 2006, the BCS determined at BCS Case No. 1979695 that beginning with her March 2006 bill, the Complainant should pay the monthly budget amount of her bills, plus $573.00 each month to satisfy the arrearage owed on this account (Respondent’s Exh. 4).

7. The Complainant has paid $1,140.95 on this account, since the BCS issued its determination of a payment plan (Respondent’s Exhs. 1 & 1A, as amended).

8. The Complainant claims she could not afford to make the payments that the BCS determined she should pay.
9. The Complainant claims to have no household monthly income at this time.
10. The Complainant claims to have experienced a change in financial circumstances since the BCS issued its determination.  When she was interviewed by the BCS, the Complainant was employed as a nurse at Mercy Hospital earning approximately $44,000.00 a year gross.  Thereafter, she underwent cervical surgery, she required a number of months to recuperate and she overextended her leave by two days, which terminated her employment.  While on leave, the Complainant collected disability insurance income of $469.00 every two weeks.  The disability insurance expired during the first week of July 2006.  She has applied for unemployment compensation, which will pay her $400.00 a week when payments start in two weeks.  She has recently interviewed for two nursing positions, has undergone drug testing and expects to be employed once again as a nurse within the next several weeks, earning approximately $19.00 an hour or about $40,000.00 a year.
11. Beginning on September 13, 2004 and ending on April 7, 2006, the Complainant entered into five previous payment plans with the Respondent (Respondent’s Exh. 3).

12. The Respondent declares these payment plans were based upon much lower income figures that it received from the Complainant and not the income that the Complainant now claims she received during that time of approximately $40,000.00 per year.

13. On November 15, 2004, the Respondent entered into a payment arrangement with the Complainant, whereby she was to pay the Respondent the sum of $203.00 by November 23, 2004 and then beginning with the December 2004 bill, she was to pay the budget bill plus $15.00 each month (Respondent’s Exh. 3).

14. The Respondent notes the November 15, 2004 payment arrangement was based on an interview with the Complainant on that date, wherein she declared her total monthly income was $704.00 per month.  The Respondent’s representative also referred the Complainant to its Customer Assistance Program (“CAP”), because of her household size and low income (Respondent’s Exh. 9).

15. The Complainant insists she told the interviewer on November 15, 2004 that she received $704.00 every two weeks net after taxes.

16. On March 28, 2005, the Respondent entered into a payment arrangement with the Complainant, whereby she was to pay the Respondent the sum of $220.00 by March 31, 2005 and then beginning with the September 2005 bill, she was to pay the budget bill plus $15.00 each month (Respondent’s Exh. 3).

17. The Respondent notes the March 28, 2005 payment arrangement was based on an interview with the Complainant on that date, wherein she declared that her total monthly income was $880.00 per month.  The Respondent’s representative also referred the Complainant to its CAP (Respondent’s Exh. 8).

18. The Complainant insists she told the interviewer on March 28, 2005 that she received $880.00 every two weeks net after taxes.

19. On July 13, 2005, the Respondent entered into a payment arrangement with the Complainant, whereby she was to pay the Respondent the sum of $2,739.00 by August 25, 2005 and then beginning with the September 2005 bill, she was to pay the budget bill plus $183.00 each month (Respondent’s Exh. 3).

20. The Respondent notes the July 13, 2005 payment arrangement was based on an interview with the Complainant on that date, wherein she declared her total monthly income was $900.00 per month.  The Respondent’s representative also referred the Complainant to its CAP (Respondent’s Exh. 5).

21. The Complainant insists she told the interviewer on July 13, 2005 that she received $900.00 every two weeks net after taxes.

22. The Respondent notes that when someone applies for the CAP, that individual must apply in person with proof of income.

23. The last time the Complainant had any contact with a CAP representative was on September 15, 2005 (Respondent’s Exh. 7).

24. The Respondent sent letters to the Complainant on January 30, 2004 and May 31, 2004 encouraging her to apply to the CAP (Respondent’s Exh. 7).

25. The Complainant canceled an appointment for an interview with a CAP representative on March 29, 1999 (Respondent’s Exh. 7).
26. The Complainant offers to pay off the arrearage on this account in two-three years.
27. The Respondent believes the Complainant is not a credible witness and seeks to have the Complainant pay the budget amount of her bills each month, plus pay an amount each month to satisfy the balance owed on this account within one-two years.
DISCUSSION



This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, the Complainant bears the burden of proving by substantial evidence that she is entitled to the relief she seeks.  Stammel, supra and 66 Pa. C.S. §332(a).  For the following reasons, the Complainant has not met this burden.


However she manages her household budget, the Complainant will have to pay the Respondent for the electric service she consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.


With the enactment of the Responsible Utility Customer Protection Act, (“Chapter 14”), 66 Pa. C.S. §§1401, et seq., effective December 14, 2004, the Pennsylvania Legislature directed how the Commission must establish a payment arrangement on a residential utility account.  Therefore, any determination of a payment arrangement must be guided by the applicable provisions of Chapter 14 of the Code.  In light of the evidence presented here, the BCS’s payment plan for this account must be modified in order to comply with this mandate.


The Complainant claims she has no household income at this time.  On the other hand, the Respondent insists the Complainant is not a credible witness, because she failed to disclose the full amount of her income during previous interviews with that utility’s representatives to arrange payment plans to satisfy the arrearage on her account.  In addition, it notes the Complainant failed to make or keep appointments for interviews with CAP representatives where she would have had to appear in person with proof of her income.  For her part, the Complainant replies that the Respondent’s representatives misunderstood that the income figures she was providing them represented the net income after taxes that she received every two weeks and not her gross monthly income as the representatives mistakenly assumed.  



Indeed, it is extremely unlikely utility company representatives could have made the same mistake collecting income information during separate interviews with the Complainant on November 15, 2004 (Respondent’s Exh. 9), March 28, 2005 (Respondent’s Exh. 8) and July 13, 2006 (Respondent’s Exh. 5).  Moreover, the Complainant has told the Respondent’s representatives over a number of years that she has little or no income.  Consequently, the Respondent then sent the Complainant letters urging her to apply for its CAP.  When someone applies for the CAP, however, that individual must apply in person with proof of income.  After such a referral, the Complainant canceled an appointment for a CAP interview on March 29, 1999.  She took no action to meet with CAP representatives on other occasions, despite letters from the Respondent urging her to do so.  In fact, she had only one contact with a CAP representative on September 15, 2005, but then failed to verify her income (Respondent’s Exh. 7).  In contrast with her claim of low income during interviews with the Respondent’s representatives in 2004-2006, the Complainant admits that when the BCS interviewed her at the beginning of this year, she was employed as a nurse earning approximately $44,000.00 a year.  Moreover, the Complainant offers no documentation to support her claim that her financial circumstances have changed since the BCS issued its determination.


As the party bearing the burden of proof, the Complainant must present evidence more compelling than the opposing party concerning her income level.  Stammel, supra and 66 Pa. C.S. §332(a).  No credible evidence supports her claim of presently having no income or of having experienced a change in income since the BCS determination.  The only credible evidence in this record discloses her income to be $44,000.00 a year.



According to the latest Federal Poverty Guidelines effective January 24, 2006, a household consisting of three persons with a gross monthly income level of $3,666.67
 exceeds 250% of the Federal poverty level of $3,458.00 for a household of this size, but is less than 300% of the federal poverty level of $4,150.00.  Pursuant to Section 1405(b)(3) of Chapter 14, 66 Pa. C.S. §1405(b)(3), a customer “with a gross monthly household income level exceeding 250% and not more than 300% of the federal poverty level” must resolve an unpaid balance on an account within one year.  Thus, the Complainant will be directed to pay her current budget bill, plus 1/12th of the arrearage on her account each month.
  



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.

2. The Complainant has not met her burden of proving that she is entitled to the relief she seeks from this Commission.  66 Pa. C.S. §332(a).
3. The payment plan established in the following Order conforms with the applicable provisions of the Public Utility Code and the regulations of this Commission.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Shelleylynn Joyner against Duquesne Light Company at Docket No. F‑01979695 is hereby denied.

2. That the Complainant shall pay the Respondent on the date due for the payment of each monthly bill, the regular budget amount of the bills as they come due, plus 1/12th of the arrearage owed on this account to be calculated as of the date the Commission enters its Order in this case; these payments shall commence with the first monthly bill received after entry of the Commission’s Order in this case and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.
3. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

4. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Date:  September 13, 2006

















John H. Corbett, Jr.








Administrative Law Judge

�	$44,000.00 ÷ 12 months = $3,666.67.





� 	The current arrearage of $13,198.83 ÷ 12 months = $1,099.90 a month.  This figure may change, however, as the arrearage may increase or decrease before the Commission enters its final Order.
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