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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions of Firetree, LTD (Complainant) filed on April 17, 2006, to the Initial Decision (I.D.) of Chief Administrative Law Judge (CALJ) Veronica A. Smith, issued on March 28, 2006, in the above captioned proceeding.
History of Proceeding
On December 22, 2005, Firetree, LTD (Complainant) filed a Formal Complaint (Complaint) against AT&T Communications of Pennsylvania, LLC (AT&T), 
alleging that it selected ATX as its long distance service provider through Verizon Pennsylvania Inc. (Verizon PA), its local service provider.  The Complainant averred that Verizon PA assigned an incorrect presubcribed interexchange carrier (PIC) code to the account thereby designating AT&T, rather than ATX, as its presubscribed long distance carrier.  The Complainant further averred that it was charged between $0.24 and $0.99 per minute by AT&T because it does not have a service contract.  Conversely, the Complainant states that it pays $0.05 per minute for service through ATX.  (I.D. at 1).
On January 19, 2006, AT&T filed its Answer and Motion to Dismiss the Complaint (Motion).
  AT&T moved to dismiss the Complaint on the basis that: (1) the Commission lacks jurisdiction; (2) the Complaint is insufficient as to substance; and (3) the Complainant failed to join an indispensable party.  (I.D. at 1).
On February 3, 2006, the Complainant filed a second Complaint against AT&T which included Verizon Pennsylvania Inc. (Verizon PA) as a respondent on the complaint form.
  Initially, the AT&T portion of the new Complaint was given a separate docket number from the current proceeding, and a separate docket number was assigned to the Complaint against Verizon PA.  The Complaint against Verizon PA was assigned Docket No. C-20065831.
  Subsequently, the second docketed Complaint against AT&T was closed, and it was deemed to be an amendment to the original Complaint.  In the February 3, 2006 Amended Complaint, the Complainant reiterated that it selected ATX as 
its long-distance provider, not AT&T.  No response to the AT&T Motion was filed.
 (I.D. at 2).  A hearing was not held in this matter.  (I.D. at 7).
In her Initial Decision, the CALJ made six Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  The ALJ dismissed the Complaint as being insufficient in substance and granted the Motion to Dismiss.  (I.D. at 5).
Discussion

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa.  P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

The Commission’s Rules of Administrative Practice and Procedure (Regulations) permit the filing of preliminary motions.  52 Pa. Code § 5.101.  The Commission’s preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  

Section 5.101 of the Commission’s Regulations has been revised effective April 29, 2006, however this proceeding must be considered under the prior language of that section which states:

§ 5.101 Preliminary motion.


(a)
A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:



(1)
A motion questioning the jurisdiction of the Commission.



(2) 
A motion to strike a pleading that is insufficient as to form.



(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.



(4)
A motion for a more specific pleading.

The lynch-pin of AT&T’s Motion is Section 5.101(a)(3).  AT&T moved to dismiss the Complaint on several grounds, including, inter alia, that it is insufficient as to substance.  AT&T stated that Verizon PA administers the carrier selection process for a customer’s intraLATA and long distance service providers.  (Motion at 2).  AT&T further averred that the Complainant failed to allege any challenge to the reasonableness of the service provided by AT&T and only stated that AT&T was assigned as its carrier in error.  (Motion at 2).  In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa. Code §5.22(a) (4).  See, also, 66 Pa.C.S. § 701.  (I.D. at 4).  The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. PUC, 563 A.2d 548 (Pa. Cmwlth 1989); Edan Transportation Corp. V. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993).  (I.D. at 5).
From the face of the Formal Complaint, it is clear that Complainant’s problem lies in the fact that Verizon PA erroneously assigned AT&T as its long distance provider instead of ATX.
  Specifically, the Complaint states:

When selecting a long distance provider, we chose ATX.  [ ] Verizon . . . chose AT&T (their PIC code being ATX and ATX PIC code being ATZ).  

(I.D. at 4).
Neither the Formal Complaint nor the Amended Complaint filed at this docket alleged any wrongdoing by AT&T with regard to the assignment of AT&T as the Complainant’s long distance service provider.  The CALJ found that the Complainant clearly acknowledges that Verizon PA’s error resulted in the assignment of a long distance carrier other than the one selected by the Complainant.  (I.D. at 4).  The CALJ noted that, under 66 Pa. C.S. §3018, the Commission does not regulate AT&T’s interexchange rates and such a complaint would be subject to dismissal for lack of subject matter jurisdiction.  (I.D. at 5).  Based on the foregoing, the CALJ found that the Formal Complaint is insufficient as to substance against AT&T and on this basis granted the Motion to Dismiss.  (I.D. at 3 - 5).


We agree with the CALJ’s statement that the Commission does not regulate interexchange competitive services.  However, 66 Pa. C. S. § 3018(b)(3) provides that nothing in Chapter 30 shall be construed to limit the authority of the Commission to regulate the privacy of interexchange service and the ordering, installation, restoration and disconnection of interexchange service to customers.  Since the matter at hand clearly involves the “ordering” and “installation” of interexchange service, albeit allegedly through the assignment of the erroneous Primary Interexchange Carrier (PIC) code by Verizon PA, the Commission could exercise subject matter jurisdiction even though the Commission is prohibited from regulating the rates for “competitive” IXC services.  Nevertheless, as discussed below, we remain of the opinion, that numerous reasons remain that convince us that the CALJ’s recommendation to dismiss this Complaint should be sustained.
The Complainant excepts to the CALJ’s grant of AT&T’s Motion.  (Exc. at 1, 2).  The Complainant’s assertion is based upon its belief that the Amended Complaint, which essentially reiterated the factual allegations in the original Complaint and included Verizon PA as a respondent, mooted AT&T’s Motion to Dismiss.  (Reply Exc. at 2).  Our review of the Initial Decision reveals that the CALJ addressed both the original Formal Complaint and the subsequent Amendment.  The CALJ held that “[n]either the Complaint or the Amended Complaint filed in this docket contain allegations of any wrongdoing by [AT&T] with regard to assignment of it as Complaint’s long distance provider.  The Complainant clearly acknowledges that Verizon PA’s error resulted in the assignment of the wrong long distance carrier.  (I.D. at 4).  We agree with the CALJ’s reasoning on this issue and, therefore, shall deny the Complainant’s Exception.
The Complainant next avers that since AT&T did not respond to its Amended Complaint, pursuant to 52 Pa. Code Section 5.61(a), AT&T is in default.
  (Exc. at 2).  In reply, AT&T states that the Amended Complaint was neither docketed nor served upon AT&T with a notice to plead; therefore, it cannot be in default.  (R.Exc. at 3).  Additionally, AT&T states that the facts which the Complainant asks the Commission to deem admitted, due to the perceived default, are the same facts the CALJ found to be insufficient as to substance and upon which the Motion to Dismiss was granted.  (R.Exc. at 3).
The second Complaint simply amended the First Complainant by adding Verizon PA as a Party.  Following the amendment, the second docket was closed by the Commission’s Secretary.  As such, AT&T had no obligation to respond.  The Complainant’s Exception on this issue is, therefore, denied.

Lastly, the Complainant argues that Pursuant to 52 Pa. C.S. § 5.101(a)(3), it was required to include AT&T (as an indispensable party) in its Amended Complaint.  
(Exc. at 2).  In reply, AT&T states that it is not an indispensable party in the Complaint against Verizon PA because the Commission can render a final judgment between the Complainant and Verizon PA without adversely affecting AT&T’s interest or rights.  (Reply Exc. at 4).  AT&T is correct.  Because the Complainant has neither alleged nor proven any violation of the Code, the Commission’s Regulations, or any Commission Order, we will also deny this Exception; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Firetree, LTD to the Initial Decision of Chief Administrative Law Judge Veronica A. Smith, issued on March 28, 2006, are denied.


2.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith is adopted as modified by the clarification in this Opinion and Order that this Commission has limited jurisdiction over Interexchange Carriers with regard to “the privacy of interexchange service and the ordering, installation, restoration and disconnection of interexchange service to customers,” pursuant to Section 3018(b)(3) of the Code, 66 Pa. C.S. § 3018(b)(3).

3.
That the Motion to Dismiss filed by AT&T Communications of Pennsylvania, LLC to dismiss the Complaint filed by Firetree, LTD, at Docket No. C-20055714 is granted.

4.
That the Formal Complaint filed by Firetree, LTD against AT&T Communications of Pennsylvania, LLC at Docket No. C-20055714 is dismissed.

5.
That the record in this case be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 19, 2006

ORDER ENTERED:  November 16, 2006
�	The Complaint was served on January 3, 2006.


� 	Since the Complaint of February 3, 2006, also joined Verizon PA, the issue of the failure to join an indispensable party is moot and is not addressed in this Order.  


�	On February 28, 2006, Verizon PA filed its Answer with New Matter (Verizon PA Answer) admitting that Complainant requested ATX; but, due to a clerical error, AT&T was assigned instead.  (Verizon PA Answer at 2-3).  The Complaint against Verizon PA was assigned to the Office of Administrative Law Judge’s Mediation Unit.


�	Pursuant to 52 Pa. Code § 5.101(d), a response to the Motion was due on or before January 30, 2006.





�	While the Complaint is clear on its face that the error in assignment was made by Verizon PA, in its Answer at Firetree, LTD v. Verizon Pennsylvania, Inc., Docket No. C-20065831, Verizon PA admits that it erroneously assigned AT&T instead of ATX.


�	52 Pa. C. S. § 5.61(a) provides that answers to Formal Complaints shall be submitted within twenty (20) days after the date of service.  52 Pa. C. S. § 5.61(c) provides that failure to file an answer within the applicable period may be deemed in default, and relevant facts stated in the pleadings may be deemed admitted. 
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