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History of the Proceeding


On November 7, 2005, Superior Water Company (Superior) filed an application (Application) for a certificate of public convenience to begin to offer, furnish or provide service in an additional portion of Washington Township, and a portion of Colebrookdale Township, Berks County.  On December 19, 2005, Valley Run Water Company (Valley Run) filed a Protest to the subject Application.  Due to the protest, Superior’s Application was assigned to the Office of Administrative Law Judge for disposition. 

In accordance with a Settlement Agreement reached between Valley Run and Superior on February 14, 2006, each party withdrew its protest to the other’s pending application,
 and each of the parties agreed to amend its application to remove territory for which the other party applied.
  On June 14, 2006, Administrative Law Judge Cynthia Williams Fordham issued an Initial Decision in which she indicated that the parties requested that Superior’s now unprotested Application be resolved by Initial Decision.  ALJ Williams recom​mended that the Settlement Agreement between Valley Run and Superior be approved.  

In her Initial Decision, ALJ Fordham found that Section 1103 of the Public Utility Code, 66 Pa. C.S § 1103, provides that a certificate of public convenience be granted by order of the Commission only if the Commission shall find or determine that the granting of the certificate is necessary or proper for the accommodation, convenience, or safety of the public.  

The ALJ found that Superior had established a public need for water service in the area for which the certificate to provide water service was requested.  Additionally, the ALJ cited South Hills Movers v. Pennsylvania Public Utility Commission, 601 A.2d 1308 (Pa. Cmwlth. 1992), for the proposition that utilities already operating pursuant to certificates of public convenience are entitled to a presumption of legal, technical, and financial fitness.  The Initial Decision grants Superior’s Application.
Discussion

The pertinent facts of this matter are set forth below:
· Frances J. and Dawn A. Kelsch requested service from Superior by letter dated September 2, 2005.  The Kelschs own the Lazy K Campground, which is located in Colebrook Township, and a contiguous area in Washington Township, Berks County. (Findings of Fact Nos. 5, 6 and 7)
· The Kelschs plan to develop the Lazy K Campground into a 50 townhouse development.  (Finding of Fact No. 6).

· The Lazy K parcel is in the preliminary subdivision approval process.  The main subject of that process has been utility service.  (Finding of Fact No. 14).
· The Berks-Montgomery Joint Sewer Authority will provide sewer service to the Lazy K development. (Finding of Fact No. 15).  
· Mr. Charles Hoffman owns a tract of land in Washington Township.  Mr. Hoffman is planning to subdivide 93 lots in Washington Township, and 6 lots in Douglass Township, Montgomery County. (Finding of Fact No. 10).
· The Washington Township Sewer Authority will provide service to the tract which Mr. Hoffman plans to develop.  (Finding of Fact No. 16).

· Mr. Charles Keenan, the owner of the land directly adjacent to the Lazy K parcel, requested service from Superior by correspondence dated March 6, 2006.  Mr. Keenan plans to build a 33 lot residential subdivision on the Wayne and Susan Hallowell Farm in Washington Township. (Finding of Fact No. 12).
· Superior is in the process of permitting five wells.  Superior anticipated that permits would have been issued by the end of March 2006.  (I.D. at 17).  
The record before us is inadequate, and therefore it would be premature to adopt the ALJ’s recommendation to grant Superior’s application at this time.  The status of subdivision approval for the proposed developments is uncertain, as is the status of the well permit application for the wells to serve the proposed area.  
Further, the Initial Decision is silent insofar as any review of the application’s compliance with land use regulations or zoning regula​tions.  Accordingly, the Application should be assigned to the Bureau of Fixed Utility Services (FUS) for a determination of whether the Application should be granted, and FUS should be directed to submit a public meeting report of the results of its findings at our public meeting of October 19, 2006.

THEREFORE, I MOVE THAT:


1.
The matter be assigned to the Bureau of Fixed Utility Services for a determination as to whether the Application should be granted.


2.
That the Bureau of Fixed Utility Services is directed to conduct the review described in Ordering Paragraph No. 1 and prepare a Public Meeting Report of the results of its findings for the Public Meeting of October 19, 2006.

3.
The Office of Special Assistants prepare an Opinion and Order consistent with this motion.

September 15, 2006


____________________________________






JAMES H. CAWLEY, VICE CHAIRMAN

� On August 18, 2005, Valley Run filed an application for a certificate of public convenience to begin to offer, furnish or provide service in a portion of Washington Township, Berks County.  





� I.D. at 5.
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