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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Initial Decision (I.D.) herein of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on June 14, 2006.    
History of the Proceeding



On August 18, 2005, Valley Run Water Company, LLC (Valley Run) filed the above-captioned Application.  Notice of the Application was published in the Pennsylvania Bulletin on September 3, 2005.  On September 19, 2005, Superior Water Company, Inc., (Superior) filed a Protest to the subject Application.  Since a Protest had been filed, the Application was assigned to the Office of Administrative Law Judge (OALJ) for disposition. 


On November 7, 2005, Superior filed an Application for a Certificate to offer service in an additional portion of Washington Township and in a portion of Colebrookdale Township, Berks County.  On February 14, 2006, in accordance with a Settlement Agreement which was reached between Valley Run and Superior, each Party withdrew its Protest to the other’s pending Application, and each Party agreed to amend its Application to remove territory for which the other Party applied.  (I.D. at 5).  ALJ Fordham noted that the Parties had requested that Valley Run’s now unprotested Application be resolved by initial decision.  



In her Initial Decision, issued on June 14, 2006, ALJ Fordham cited Section 1103 of the Public Utility Code, 66 Pa. C.S § 1103, for the proposition that a Certificate of Public Convenience shall be granted by order of the Commission only if the Commission shall find or determine that the granting of the Certificate is necessary or proper for the accommodation, convenience, or safety of the public.  The ALJ cited Chester Water Authority v. Pennsylvania Public Utility Commission, 581 Pa. 640, 868 A.2d 384 (Pa. 2005), for the legal requirements necessary to issue a certificate of public convenience.  Namely, an applicant must prove need, an inadequacy of existing service, and that it is legally, financially, and technically fit to provide the service.

Based on her review, the ALJ concluded, inter alia, that Valley Run met the evidentiary standards articulated in Chester Water Authority and that, as a result, Valley Run’s Application should be approved.  (I.D. at 16).  





               Discussion


In her Initial Decision, ALJ Fordham reached thirty-three Findings of Fact (I.D. at 5-10) and also drew ten Conclusions of Law (I.D. at 14-15).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The Commission’s Regulations provide that applicants for a certificate of public convenience must provide certain items, as follows: (1) a copy of a business plan be furnished pursuant to the Department of Environmental Protection (DEP) regulations at 25 Pa. Code § 109.503(a)(3) (52 Pa. Code § 3.501(a)); (2) a copy of the county comprehensive plan, municipal comprehensive plan, and applicable zoning designations, if requested (52 Pa. Code § 3.501(a)(2)(vi)) [emphasis added]; and (3) a letter addressing all the applicable requirements or mandates of DEP, the Delaware River Basin Commission, the Susquehanna River Basin Commission, the Ohio River Basin Commission, and the Great Lakes Commission.  The letter must also address the requirements of any statewide water plan, including any local watershed areas, and the requirements of any officially adopted county comprehensive plans, municipal comprehensive plans, and applicable zoning designations, including any necessary amendments.  ALJ Fordham found that, since the projected usage will be less than three million gallons per day, no permit from the Delaware River Basin Commission is necessary in this case.
When reviewing applications for certificates as public water suppliers or wastewater collectors, the Commission will consider and may rely upon the comprehensive plans, multi-municipal plans, zoning ordinances and joint municipal zoning ordinances, consistent with the authority in sections 619.2 and 1105 of the Municipalities Planning Code (53 P.S. §§ 10619.2 and 11105).  52 Pa. Code 3.501(b); 52 Pa. Code § 69.1101.
The ALJ found that Valley Run’s business plan was submitted as part of the Application.  (Finding of Fact No. 20; I.D. at 8).  However, the ALJ’s Initial Decision does not include any review or analysis of that business plan.  With regard to the requirements of 52 Pa. Code § 3.501(a)(7), the Initial Decision also fails to provide any review of documents which are to be provided pursuant to that Regulation.  Additionally, the ALJ’s finding regarding DEP water permits does not specify whether Valley Run has a construction permit or an operational permit.



Our review of the instant evidentiary record convinces us that Valley Run has met some of the evidentiary criteria articulated in Chester Water Authority.  For example, Valley Run has demonstrated that there is a need for water service in an area for which Valley Run has requested authority to provide water service.  Nonetheless, the fact that an applicant has complied with some of the evidentiary standards articulated in Chester Water Authority is not dispositive of the issue of whether a certificate of public convenience should be granted.



Pursuant to our Memorandum of Understanding with DEP, this Commission has developed an effective policy of working with DEP to prevent the certification of potentially non-viable water companies.  See 52 Pa. Code § 69.701.  Our Regulations at 52 Pa. Code § 3.501, et seq., set forth the criteria to implement the inter-agency policy regarding certification.  At this point, we cannot endorse the ALJ’s recommendation to grant Valley Run a certificate unconditionally, without a review of its business plan and without a discussion of whether granting the certificate would be contrary to the requirements of any officially adopted county comprehensive plans, municipal comprehensive plans, and applicable zoning designations.  Additionally, we must know the status of Valley Run’s well permit applications before a certificate can be granted.

Accordingly, this matter will be referred to our Bureau of Fixed Utility Services (FUS) to determine if Valley Run’s Application should be granted.  FUS is directed to review, inter alia, Valley Run’s business plan, any officially adopted county comprehensive plans, municipal comprehensive plans, and applicable zoning designations as required by 52 Pa. Code § 3.501(a)(7).  FUS is also directed to ascertain the status of the DEP well permit applications.  Finally, FUS is directed to submit a public meeting report on its findings for our consideration at the Public Meeting scheduled for October 19, 2006; THEREFORE,


IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham herein issued on June 14, 2006, is reversed.  



2.
That this proceeding is assigned to the Commission’s Bureau of Fixed Utility Service in order that it can conduct a review which includes, but is not limited to, an analysis of Valley Run Water Company’s business plan, its compliance with any officially adopted county comprehensive plans, municipal comprehensive plans, and applicable zoning designations, as required by 52 Pa. Code § 3.501(a)(7), and the status of its DEP well permit applications.  



3.
That our Bureau of Fixed Utility Service, based upon its review of the above-enumerated factors, is to prepare a Public Meeting report on its findings for our consideration at the Public Meeting scheduled for October 19, 2006.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2006
ORDER ENTERED:  September 19, 2006
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