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HISTORY OF THE PROCEEDING


The complaint of Ms. Verna L. Sowers, filed June 26, 2006, states that Respondent PPL Gas Utilities Corporation (“PPL”) put in a pipeline over her property.  In the process of doing so, her septic system was damaged, and she wants PPL to return the system to its condition prior to the installation of the pipeline.  PPL filed a timely answer agreeing that it had damaged a sewer line and that it had agreed to pay for the repairs.  The answer also stated that Ms. Sowers has asserted that PPL damaged her cesspool.  The answer states that the cesspool was repaired by filling it with gravel.  PPL also filed new matter asserting that the complaint of Ms. Sowers does not contain any allegations regarding rates or service, and that Ms. Sowers is not a customer of PPL.  Further, the new matter states that Ms. Sowers is seeking damages from PPL, and that this Commission lacks jurisdiction to grant the her request.  Finally, PPL filed a motion to dismiss the complaint for lack of subject matter jurisdiction.  Ms. Sowers did not file a response to either the new matter or the motion to dismiss prior to the initial hearing.


The initial hearing was held by telephone from Pittsburgh on Thursday, September 7, 2006.  Ms. Sowers was present and was represented by Attorney Harold B. Fink, Jr.  Attorney John Isom appeared for and represented PPL.  The resulting record consists of a 12- page transcript of the discussion.  Attorney Fink agreed at the hearing to file a reply to new matter on behalf of Ms. Sowers.  Both counsel agreed that the jurisdictional issue should be addressed and decided prior to any further proceeding.  The jurisdictional issue is addressed and decided in favor of the Respondent in the discussion section that follows.  The complaint is dismissed for lack of subject matter jurisdiction in the order at the end.  No briefs were filed.  The record is closed as of the date of this Initial Decision.
DISCUSSION


As the party seeking the intervention of this Commission, Ms. Sowers has the burden of proving that PPL has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Ms. Sowers has asserted in her complaint that her property was damaged by PPL in the course of constructing or replacing a pipeline across her property.  In the reply to new matter filed by counsel for Ms. Sowers, it is stated that Ms. Sowers is seeking to recover the costs of replacing her cesspool.


Section 5.101(a) (1) of the Commission’s Rules, 52 Pa. Code §5.101(a) (1), permits a party to question the jurisdiction of the Commission.  The present preliminary motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Travelers Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); and Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 407 Pa. Superior Ct. 157, 595 A.2d 172 (1991).   The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, Docket No. C-850323 (Order entered November 11, 1985).   Thus, a preliminary motion seeking dismissal of a complaint will be granted only when the right to this remedy is clear and no doubt exists as to its appropriateness.


Moreover, the moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded material facts of the other party.  County of Allegheny v. Commonwealth, 507 Pa. 360, 490 A.2d 402 (1985); Commonwealth v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party. Dept. of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053 (Pa. Cmwlth. 2003).



As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”).  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).


Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission’s duty is “to enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.”  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a). The Commission, however, has no jurisdiction to decide a private contractual dispute between a citizen and a public utility.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. The Peoples Natural Gas Co., 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982); Leveto v. National Fuel Gas Distribution Corporation, 243 Pa. Superior Ct. 510, 366 A.2d 270 (1976); and Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Superior Ct. 61, 77 A.2d 102 (1950).  Conversely, the Commission may exercise jurisdiction over contracts where the primary issue concerns the reasonableness, adequacy and sufficiency of public utility service.  DiSanto v. Dauphin Consol. Water Supply, 291 Pa. Superior Ct. 400, 436 A.2d 197 (1981).


The complaint of Ms. Sowers indicates that she entered into an agreement with PPL to permit the installation of the pipeline across her property.  She implies in her complaint, that she prepared herself, that she was coerced into signing the agreement.  Nevertheless, it appears that the dispute here arose as a result of a private contract.  As noted above, the Commission lacks jurisdiction to decide a private contractual dispute.



Ms. Sowers asserts that she has suffered harm, and clearly is seeking compensation for that harm.  Nothing in the Public Utility Code confers jurisdiction upon the Commission to award monetary damages.  Accordingly, the Commission possesses no jurisdiction to consider Ms. Sowers’ request for monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., supra.


In consideration of the foregoing review of the applicable law, I conclude that the complaint of Ms. Sowers should be dismissed for lack of subject matter jurisdiction.
CONCLUSIONS OF LAW
1. This Commission lacks jurisdiction over the subject matter of this case, which is a private contractual dispute where the Complainant is seeking damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).
  2.
Complainant has failed to allege any violations by PPL of the Public Utility Code or the regulations of this Commission.
ORDER

THEREFORE,
IT IS ORDERED:

 That the complaint of Verna L. Sowers against PPL Gas Utilities Corporation at Docket No. C-20066530 is dismissed for lack of subject matter jurisdiction.
Dated:  September 19, 2006      



                                             








Michael A. Nemec







Administrative Law Judge
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