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HISTORY OF THE PROCEEDING


The Complainant, Vince Marino, filed a complaint on December 7, 2005 alleging the telephone service that he receives from the Respondent, Verizon Pennsylvania Inc., is inadequate and unreasonable, and as an additional matter, he claims Verizon fails to acknowledge a wiretap problem.  Verizon answered the complaint and filed new matter on December 29, 2005.  Verizon asserts Marino contacted its repair department 72 times to report wiretaps, static, noise or other problems between January 1, 2004 and December 29, 2005,  whereupon Verizon tested its facilities each time and dispatched someone to his premises 28 times without discovering any illegal connections or other problems.  Verizon also moved to dismiss that portion of the complaint raising an illegal wiretap issue, since issues relating to wiretapping are controlled by the Pennsylvania Wiretapping and Electronic Surveillance Control Act, 18 Pa. C.S. §§5701‑5781, and lie exclusively within the jurisdiction of the courts, but not the Commission.  McClellan v. Pa. P.U.C., 159 Pa. Cmwlth. 675, 634 A.2d 686 (1993).



On January 3, 2006, Marino replied to the new matter and in apparent response to the motion to dismiss, he petitioned the Commission to transfer that portion of his case dealing with illegal wiretapping to the Office of the Attorney General.  Verizon answered Marino’s petition on January 18, 2006.  On January 19, 2006, a Second Interim Order dismissed that portion of Marino’s complaint raising a wiretap issue and denied his petition to transfer that issue to the Office of the Attorney General.



During the interim, Marino submitted an application for a subpoena dated January 12, 2006 that I received on January 17, 2006.  Although the time for a response had not expired, see 52 Pa. Code §5.421(b), a First Interim Order on January 18, 2006 denied the application for its near total lack of conformity with the Commission’s Rules of Administrative Practice and Procedure.  A hearing scheduled for February 14, 2006 was postponed until March 14, 2006 at the request of the parties so they could conduct discovery.



On February 6, 2006, Marino filed a “Motion to Order Verizon to Comply with Request to Produce Pertinent Test List As to Commission PA Code 63.137 Service Monitoring and Related Matters As Requested in 1st Request to Produce.”  This motion was treated as a motion to compel compliance with a discovery request to produce documents pursuant to 52 Pa. Code §§5.342(e) and 5.349(d).  Verizon answered this motion on February 17, 2006.  A Third Interim Order denied that motion on February 21, 2006.



Also on February 6, 2006, Marino filed an “Answer to Verizon PA Inc. Response to 1st Request for Production of Documents and Things.”  On February 17, 2006, Verizon moved to dismiss the Complainant’s answer as not being in conformity with the Commission’s Rules of Administrative Practice and Procedure.  The Complainant responded to this motion on February 23, 2006.  On this latter date, a Fourth Interim Order granted Verizon’s motion.


A hearing scheduled for March 14, 2006 was canceled due to a scheduling conflict for the presiding Administrative Law Judge.  A hearing scheduled for April 11, 2006 was postponed at the Complainant’s request, because his expert witness was unavailable on that date.  Hearings set for May 3 and May 17, 2006 were postponed due to a scheduling conflict and a medical emergency involving Respondent’s counsel.


A hearing was held on June 13, 2006.  The Complainant appeared pro se and he offered three exhibits for admission into the record.  Katherine E. Lovette, Esq., represented the Respondent, which submitted four exhibits.  The hearing generated 163 pages of notes of testimony.  No briefs were filed.  The record closed on July 13, 2006.

FINDINGS OF FACT
1. The Complainant, Vince Marino, lives with his 70-year-old father at 3324 Dawson Street, Pittsburgh, Pennsylvania 15213, where he has resided for the past 35 years.  The Complainant is a plumber, contractor and manager of real estate (N.T. 10‑11).
2. The Complainant receives residential telephone service there from the Respondent, Verizon Pennsylvania Inc. (N.T. 11, 32, 90).

3. From 2003 until the present, the Complainant has experienced interference on his telephone service, including clicking, noise, static, other people talking on the line and premature disconnecting or “seizure” of calls, whereby a call he places rings but the line then goes dead (N.T. 12‑13, 16, 24, 27‑28, 32).
4. The Complainant has repeatedly reported these problems to Verizon since mid-2004 (N.T. 12).
5. Verizon responds by dispatching technicians, who check its facilities and report that they could find no problems; they have replaced lines from his network interface device (“NID”) at the house to Verizon’s facilities in the street (N.T. 13‑16).

6. For telephone equipment, the Complainant uses a dial-up personal computer, a fax machine, a wall-mounted telephone and two cordless telephones.  The Complainant has owned one of the cordless telephones for 15 years.  A burglar system also connects to his telephone system (N.T. 14​‑15, 29‑30).
7. The Complainant has not replaced any telephone equipment connected to his telephone system nor has he changed any wiring inside his house within the past three years (N.T. 31‑33).
8. At the suggestion of a Verizon technician last summer, the Complainant disconnected his cordless telephones from their jacks for a period of ten days to a month, but the problems persisted while the cordless telephones were disconnected (N.T. 15‑16).
9. The Complainant lives in a densely populated area of South Oakland near the University of Pittsburgh, where the houses are no more than two to five feet apart.  Nearby, there is a Central Blood Bank and a hospital (N.T. 32).

10. The Complainant hired a telecommunications expert, who tested his lines on three occasions beginning on October 13, 2005 (N.T. 17‑26).

11. Ralph S. Giglio has 38 years of experience in the telecommunications business.  Currently, he is a vice president of engineering for Americom, Inc., a telecommunications business located at 1830 Stoltz Road, South Park, Pennsylvania 15129.  Mr. Giglio graduated with a Bachelor of Science degree in electrical engineering from Carnegie Tech University.  Upon graduation, he worked for 12 years for RCA Corporation in Camden, New Jersey, designing, installing and maintaining automatic branch exchanges.  After leaving RCA, he worked for three years for Main Telecom, a telecommunications business located in Pennsylvania.  Upon leaving Main Telecom, he founded Americom, Inc. in 1984, in which he holds an ownership interest with his wife.  Americom sells, installs and maintains private telephone systems.  It constructs pole lines and installs and maintains computer systems and relevant data communication systems.  Upon the inception of Americom’s business, the Bell Telephone Company of Pennsylvania, Inc. employed it to install central office systems and conduct repairs.  The work for Bell ceased in 1989.  Recently, Americom wired all of the campus dormitories and rooms for telecommunications service at St. Vincent College in Latrobe, Pennsylvania.  Mr. Giglio keeps abreast of the latest developments in telecommunications technology through continuing education at least yearly with various manufacturers’ schools, including Lucent, NYTEL, and ESIS Tech Systems.  As part of the services that it offers the public, Americom tests residential telephone lines (N.T. 37‑42).
12. In response to his request, Mr. Giglio went to the Complainant’s residence on October 13, 2005 to investigate complaints of problems with the telephone service there (N.T. 43‑44; Complainant’s Exh. 1).
13. To perform this testing, Mr. Giglio used the following equipment: a Harris FDBM2B, a Triplet Model 5 and a Dynatel 945 DSP (N.T. 66‑68).

14. Mr. Giglio began his inspection at the Complainant’s network interface device (“NID”).  Upon testing, he found some irregularities with Mr. Marino’s inside wiring.  Specifically, he found that a jack in an upstairs bedroom had a bare wire pair, which could have caused problems with clicks, pops and cross-talk.  He corrected the problem and inspected all of the wiring to all of the telecommunications devices found in the household.  Thereafter, everything on the inside wiring tested within normal limits (N.T. 44‑45; Complainant’s Exh. 1).
15. Continuing his inspection from Verizon’s facilities to the NID while disconnecting the inside wiring, Mr. Giglio found three things amiss.  First, he found the loop current slightly above normal by three milliamperes, which he considered tolerable.  Second, he found the line impedance to be 740 ohms, when normal impedance should be 600 ohms.  Since he was not permitted to physically inspect Verizon’s facilities, Mr. Giglio theorized this finding suggested line conditioning equipment, possibly a load coil, was on the line from Verizon’s central office to the NID.  A load coil is a passive conditioning device formerly used to improve transmission of voice signals on a line.  Third, the transverse balance was also out of specification.  According to Mr. Giglio, the Federal Communications Commission (“FCC”) requires 60 dB or greater for frequencies below 1 KHz and 40 dB or greater for frequencies between 1 KHz and 4 KHz.  He found the frequencies here to be 42 dB for 1 KHz and 36 dB for 1 KHz to 4 KHz, which he considered important because it indicated a possible problem with the cable.  Either a splice was open exposing wires or the cable was bent and deformed.  (N.T. 45‑48, 66‑67; Complainant’s Exh. 1).
16. During the same inspection on October 13, 2005, Mr. Giglio picked up the Complainant’s telephone and noted a delay in dial tone service of about five seconds, which he considered abnormally long for residential telephone service.  He also heard a frequency shift keying (“FSK”) signal on the line.  Utility companies primarily use FSK signals to transmit meter data over a telephone line.  After the Complainant denied having any remote reading devices on his utility meters, Mr. Giglio inspected the premises and found no such devices on the electric, gas or water metering.  He then disconnected the telephone service, including the burglary service and the fax machine, from the line so only his test set was using the line.  While waiting to get a dial tone, he received the same FSK signal and then he received a dial tone.  He repeated this procedure three or four times, waiting roughly 10 seconds between each on-hook/off-hook operation and he received the same results.  He then made a test call to a silent termination and as he did so, he heard other people talking on the line.  When he attempted to put his testing equipment on the line, the cross-talk disappeared and he could not duplicate it (N.T. 50‑52, 68‑70).
17. Mr. Giglio returned to the premises on December 12, 2005 at the Complainant’s request.  During this inspection, he measured -40 dB of cross-talk on the line, which is out of tolerance and greater than the -80 dB to -60 dB standard range for acceptable service pursuant to Volume 10 of the FCC Rules and Regulations §68.308.  He also duplicated his earlier findings concerning the loop current and transverse balance.  The line impedance was now 1220 ohms, when normal impedance is 600 ohms.  To Mr. Giglio, this finding suggested a possible bridge or unauthorized connection on the line.  Using his measuring equipment, he determined this problem was about 1,000 feet from the Complainant’s residence   While the Complainant was talking on the telephone, he handed the telephone to Mr. Giglio, who heard another conversation in the background on the line (N.T. 52‑57, 66‑67, 71‑72, 79‑81; Complainant’s Exh. 2).
18. Finally, Mr. Giglio returned to the Complainant’s premises on January 12, 2006.  His readings were essentially the same, except the line impedance was now 1410 ohms instead of the standard 600 ohms and the cross-talk interference had increased to -35 dB.  According to Mr. Giglio, this type of line impedance would not indicate any type of conditioning equipment that Verizon would place on the line in response to Mr. Marino’s complaints, because Mr. Marino was not complaining about being unable to hear or be heard on the line.  Mr. Marino was complaining about cross-talk, clicks, pops, screeches and noise on the line.  Conditioning equipment, Mr. Giglio opines, would have exacerbated these problems (N.T. 57‑59, 66‑67; Complainant’s Exh. 3).
19. Mr. Giglio opines that there is definitely something wrong with the Complainant’s telephone service that requires correction (N.T. 79, 84).

20. Mr. Giglio has encountered these types of problems in the past.  On three occasions, he removed telephone listening devices on the customers’ premises to correct the problem.  Telephone equipment inside the home that is out of tolerance can also mimic the problem.  A long line run from the central office to a customer’s premises that detours through a commercial building can also cause the problem (N.T. 59‑60, 72‑74, 79‑80).
21. Verizon’s central office is located about six or eight blocks or approximately 1,800 to 2,000 feet from the Complainant’s residence.  The line runs through a typical urban environment, being a partly residential/commercial area.  Mr. Giglio opines it is a long line run, but not abnormally long and not long enough to cause the type of problems encountered here (N.T. 74‑75).

22. Mr. Giglio discounts power line interference as a source of the problems, because Verizon shields its cables and his test results were within normal limits.  His readings showed grounding of their facilities to be adequate and continuous (N.T. 60‑61).
23. Mr. Giglio also swept the Complainant’s premises for listening devices and he found none (N.T. 61‑62).

24. When the Complainant first telephoned him in October 2005, Mr. Giglio could hear “a lot of noise on the line, clicks and pops.”  The noise was so loud that the parties could not conduct a normal conversation.  Thereafter, the Complainant contacted him by cell phone (N.T. 63‑64, 73, 79).
25. Mr. Giglio shared his findings with Verizon security representatives (N.T. 63).

26. The Complainant paid Mr. Giglio for each of the three inspections that he performed, as well as his appearance at the hearing (N.T. 65).
27. Mr. Giglio testified on two previous occasions before the Commission — once for a telephone company and another time for a consumer (N.T. 65‑66).

28. Whenever a customer calls with a repair problem, a Verizon representative enters the information in a computer system that issues a trouble ticket.  The trouble ticket then generates a repair report.  At the same time, Verizon runs an automated mechanized loop test from the central office to the customer’s equipment to determine where the trouble lies.  The repair report shows the testing and action undertaken in response to the call, including whether a technician was dispatched and the action that the technician performed (N.T. 89, 93‑94, 99, 113‑21).
29. Since January 2004, the Complainant contacted Verizon 75 times to report trouble with his telephone service.  Thirty-five times the representative noted that Mr. Marino was reporting problems with noise, static, cross-talk or disconnections on the line.  Twenty-three times Verizon dispatched technicians to investigate and repair the problems (N.T. 90‑91, 95‑98, 113‑21; Verizon Exhs. 1 & 2).

30. Based upon a test run from its central office, Verizon determined that problems the Complainant reported on April 17, 2006 were caused by customer premise equipment.  Verizon assumes that if the line test from the central office to the NID proves okay that the problem lies with the customer premise equipment or inside wiring (N.T. 98, 112‑13; Verizon Exhs. 1 & 2).
31. Verizon may dispatch a technician even if an automated line test run from its central office shows no abnormalities, if a customer repeatedly complains about the same problem (N.T. 104, 126).

32. On each of the twenty-three occasions that it dispatched technicians in response to the Complainant’s trouble complaints including October 15, 2005 and December 29, 2005, Verizon found no abnormalities on its system (N.T. 100‑06, 110‑12, 124‑26; Verizon Exhs. 1‑3).

33. In an attempt to respond to Mr. Marino’s complaints, Verizon removed excess cable footage, changed the cable pair several times, placed noise suppressors on the line and changed the originating equipment providing service in the central office (N.T. 103; Verizon Exhs. 1 & 2).
34. Before leaving a customer’s premises, a Verizon technician will run an automated test on the customer’s line to assure that no problems exist with the customer’s equipment (N.T. 106‑07).
35. Verizon did not bill Mr. Marino for any of the dispatches to his residence (N.T. 108).
36. Verizon’s records do not disclose the test results for any of the tests that its technicians performed in response to Mr. Marino’s complaints (N.T. 108-10, 121‑23, 151‑53).

37. Verizon sponsored as its witness, Ronald LeClair, who has been a cable splicing technician for nine years.  Before that, he had 14 years of experience working as a troubleshooting technician for a cable television company.  He holds certificates for attending numerous Verizon technical training classes, including copper repair, T1, DSL and Cable College.  His job responsibilities include troubleshooting on the loop between the central office and a customer’s premises, cable location, fiber work and air pressure on cables.  He tests for problems and repairs them as necessary (N.T. 127‑29).
38. In response to a trouble report picked up on his laptop computer, Mr. LeClair records all of Verizon’s facilities involved and performs another mechanized line test from the central office to the customer’s premises.  He then meets the customer personally and performs a test at the NID, looking into the customer’s premises to see if a problem exists there.  He then goes to the telephone pole and calls the central office to obtain access to the cable pair and tests that line to the central office.  If he detects a problem, he isolates the trouble, locates it and repairs it.  He keeps a mental note of what he has done.  Whether he finds trouble and repairs it or not, he enters this information via his computer into the trouble report (N.T. 129‑31, 139‑40, 145, 154).
39. Mr. LeClair visited the Complainant’s residence on two occasions in response to trouble complaints.  One occasion was on December 29, 2005 with his supervisor and on another date, which he cannot remember.  On both occasions, he followed the procedure just outlined.  He performed active and inactive tests.  During an inactive test, he opens the cable pair from the central office to determine if there are any stray voltages on the line and to obtain accurate resistance readings.  He notes that opening the cable pair from the central office allows him to perform testing that Mr. Giglio was unable to do, because Mr. Giglio did not have access to the central office.  For testing equipment, Mr. LeClair used a Dynatel 965DSP Subscriber Loop Analyzer manufactured by 3M.  This equipment performs a resistance test, voltage test, longitudinal balance test and it measures the cable pair.  He found Verizon’s facilities operating within normal parameters (N.T. 131‑35, 137‑38, 145‑47, 149; Verizon’s Exh. 4).
40. Mr. LeClair found no problem from the NID on the line into the Complainant’s house (N.T. 140).

41. Reviewing Mr. Giglio’s report on October 14, 2005, Mr. LeClair notes Verizon’s specifications call for a line current greater than 20 milliamperes.  So the 35.3 milliamperes Mr. Giglio found “wasn’t that bad.”  Verizon tries to maintain line impedance between 600 and 900 ohms.  Mr. LeClair states line impedance is a variable of “a lot of different things,” including loop distance and type of cable — whether aerial or buried.  He opines these readings are not “going to affect the line in any of the ways [Mr. Giglio is] talking about” (N.T. 135-36; Complainant’s Exh. 1).
42. Mr. LeClair does not perform a transverse balance test.  Instead, he does a longitudinal balance test.  He is unsure how this test relates to the transverse balance test, but if there were problems on the line as Mr. Giglio described, he is sure his testing equipment would have shown them (N.T. 136​‑37, 147, 154).
43. Reviewing Mr. Giglio’s report on December 14, 2005, Mr. LeClair again notes the line current was within normal range (N.T. 137; Complainant’s Exh. 2).

44. Mr. LeClair made no findings on cross-talk (N.T. 151).

45. After reviewing Verizon’s plats, Mr. LeClair removed a bridge on the Complainant’s line on December 29, 2005.  A bridge is a branch off of a loop cable that for example, may serve another street (N.T. 141​‑43, 148, 153, 155‑56).
46. The line providing telephone service to the Complainant’s residence now runs directly from the central office without any bridges, locals or line conditioners and without any excess cable (N.T. 138‑39).

47. Verizon has cut off bridges, changed wire pairs and changed lines off the switch at the central office in an attempt to satisfy Mr. Marino’s complaints (N.T. 139).

48. Mr. LeClair can recommend nothing further for Verizon to do that it has not already done to satisfy the Complainant (N.T. 139).
DISCUSSION


The Complainant challenges the reasonableness of the telephone service that the Respondent provides him.  For the reasons that follow, his complaint possesses merit.
A.
The Legal Standard


Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Section 1501 of the Public Utility Code (“Code”) imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S. §1501.  This service must be “reasonably continuous and without unreasonable interruptions or delay.”  Id.  The same provision of the Code requires a public utility to “...make all such repairs, changes...and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”



The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  The term “facilities” refers to “all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with the business of any public utility.”  Id.



Whenever the Commission, after reasonable notice and hearing upon complaint, finds the service or facilities of a public utility are unreasonable, unsafe, inadequate, insufficient, or otherwise in violation of the Code, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. §1505(a).



By asserting that Verizon is failing to provide him with residential telephone service free of the problems he describes, the Complainant implicitly alleges Verizon offers him inadequate or unreasonable service in violation of the Code.  66 Pa. C.S. §1501.  As the proponent of this allegation seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

B.
The Burden of Proof


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing by even the smallest amount than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).



Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  A complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
C.
The Service Complaints


Mr. Marino’s complaints to the Respondent about his telephone service are well documented.  Seventy-five times between January 2, 2004 and May 30, 2006, the Complainant called Verizon to complain about his telephone service.  Thirty-five times a Verizon representative noted that Mr. Marino was reporting problems with noise, static, cross-talk or disconnections on the line.
  Twenty-three times Verizon dispatched a technician to investigate and possibly repair the problem (N.T. 90‑91, 95‑98, 113‑21; Verizon Exhs. 1 & 2).


Whenever a customer calls with a repair problem, a Verizon representative enters the information in a computer system that issues a trouble ticket.  The trouble ticket generates a repair report.  At the same time, Verizon runs an automated mechanized loop test from the central office to the customer’s equipment to determine where the trouble lies.  The repair report shows the testing and action undertaken in response to the call, including whether a technician was dispatched and the action that the technician performed (N.T. 89, 93‑94, 99, 113‑21).  Verizon will dispatch a technician if its automated mechanized loop test discloses a problem on its facilities.  It may also dispatch a technician even if an automated line test run from its central office shows no abnormalities, if a customer repeatedly complains about the same problem (N.T. 104, 126).


On each of the twenty-three occasions that it dispatched technicians in response to the Complainant’s trouble complaints, Verizon found no abnormalities on its system (N.T. 100‑06, 110‑12, 124‑26; Verizon Exhs. 1‑3).  In an attempt to respond to Mr. Marino’s complaints, Verizon removed excess loop cable footage, changed the cable pair several times, placed noise suppressors on the line and changed the originating equipment providing service in the central office (N.T. 103; Verizon Exhs. 1 & 2).  These efforts, however, did not remedy the problems.



The Complainant hired a telecommunications expert, who tested his lines on three occasions, i.e., October 13, 2005, December 12, 2005 and January 12, 2005 (N.T. 17‑26).  Ralph S. Giglio began his inspection on October 13, 2005 at the Complainant’s NID.  Upon testing, he found some irregularities with Mr. Marino’s inside wiring.  Specifically, he found that a jack in an upstairs bedroom had a bare wire pair, which could have caused problems with clicks, pops and cross-talk.  He corrected the problem and inspected all of the wiring to all of the telecommunications devices found in the household.  Thereafter, everything on the inside wiring tested within normal limits (N.T. 44‑45; Complainant’s Exh. 1).



After disconnecting the inside wiring and taking readings on Verizon’s facilities from the NID, Mr. Giglio found three things amiss.  First, he found the loop current slightly above normal by three milliamperes, which he considered tolerable.  Second, he found the line impedance to be 740 ohms, when normal impedance should be 600 ohms.  Since he was not permitted to physically inspect Verizon’s facilities, Mr. Giglio theorized this finding suggested line conditioning equipment, possibly a load coil, was on the line from Verizon’s central office to the NID.  A load coil is a passive conditioning device used to improve transmission of voice signals on a line.  Third, the transverse balance was also out of specification.  According to Mr. Giglio, the FCC requires 60 dB or greater for frequencies below 1 KHz and 40 dB or greater for frequencies between 1 KHz and 4 KHz.  He found the frequencies here to be 42 dB for 1 KHz and 36 dB for 1 KHz to 4 KHz, which he considered important because it indicated a possible problem with the cable.  Either a splice was open exposing wires or the cable was bent and deformed.  (N.T. 45‑48, 66‑67; Complainant’s Exh. 1).  He obtained similar readings on December 12, 2005 and January 12, 2006.


During the December 12, 2005 inspection, Mr. Giglio measured -40 dB of cross-talk on the line, which is out of tolerance and greater than the -80 dB to -60 dB standard range for acceptable service pursuant to Volume 10 of the FCC Rules and Regulations §68.308.  He also duplicated his earlier findings concerning the loop current and transverse balance.  The line impedance was now 1220 ohms, when normal impedance is 600 ohms.  To Mr. Giglio, this finding suggested a possible bridge or unauthorized connection on the line.  Using his measuring equipment, he determined this problem was about 1,000 feet from the Complainant’s residence   (N.T. 52‑57, 66‑67, 71‑72, 79‑81; Complainant’s Exh. 2).



Finally, Mr. Giglio returned to the Complainant’s premises on January 12, 2006.  His readings were essentially the same, except the line impedance was now 1410 ohms instead of the standard 600 ohms and the cross-talk interference had increased to -35 dB (N.T. 57‑59, 66‑67; Complainant’s Exh. 3).


Verizon’s records do not disclose the test results for any of the tests that its technicians performed in response to Mr. Marino’s complaints (N.T. 108-10, 121‑23, 151‑53).


Verizon’s line splicing technician, Ronald LeClair, visited the Complainant’s residence on two occasions in response to trouble complaints.  One occasion was on December 29, 2005 and on another date, which he cannot remember.  On both occasions, he tested Verizon’s facilities.  Mr. LeClair opened the cable pair at the central office to determine if there were any stray voltages on the line and to obtain accurate resistance readings.  He asserts opening the cable pair from the central office allows him to perform testing that Mr. Giglio was unable to do, because Mr. Giglio did not have access to the central office.  He performed a resistance test, voltage test, longitudinal balance test and measured the cable pair.  He found Verizon’s facilities operating within normal parameters (N.T. 131‑35, 137‑38, 145‑47, 149; Verizon’s Exh. 4).


Reviewing Mr. Giglio’s October 13, 2005 report, Mr. LeClair notes Verizon’s specifications call for line current greater than 20 milliamperes.  So, he suggests the 35.3 milliamperes Mr. Giglio found “wasn’t that bad.”  Verizon tries to maintain line impedance between 600 and 900 ohms.  Mr. LeClair states line impedance is a variable of “a lot of different things,” including loop distance and type of cable — whether aerial or buried.  He opines these readings are not “going to affect the line in any of the ways [Mr. Giglio is] talking about” (N.T. 135-36; Complainant’s Exh. 1).  He does not perform a transverse balance test.  Instead, he does a longitudinal balance test.  He is unsure how this test relates to the transverse balance test, but if there were problems on the line as Mr. Giglio described, he is sure his testing equipment would have shown them (N.T. 136​‑37, 147, 154).  Reviewing Mr. Giglio’s report on December 14, 2005, Mr. LeClair again notes the line current was within normal range (N.T. 137; Complainant’s Exh. 2).  He made no findings on cross-talk (N.T. 151).


The record, therefore, is in equilibrium at this point.  The weight of the evidence presented by neither party preponderates.  With one exception, as noted in footnote 2, supra, both parties discounted customer premises equipment as a source of the problems described here.  To reiterate, Mr. Giglio corrected an inside wiring problem he found with a bedroom jack on October 13, 2005 and thereafter, he found nothing amiss with the inside wiring (N.T. 44‑45).  On December 29, 2005, Mr. LeClair found no problem with the Complainant’s inside wiring (N.T. 140).  These two gentlemen, however, disagree on what one should glean from the results of tests they performed on Verizon’s facilities.


The Complainant’s witness, Mr. Giglio, found abnormalities on Verizon’s loop that he believes pointed to potential sources for Mr. Marino’s problems.  Verizon’s witness, Mr. LeClair, discounted these findings and recalled his own investigations, finding the utility’s facilities were operating within acceptable parameters.  Verizon further argues that Mr. Giglio’s findings should be discarded, because they were based on FCC standards that apply only to interstate telecommunications (N.T. 159).  See, 47 U.S.C. §152.



Nevertheless, additional testimony tips the preponderance of evidence in the Complainant’s favor.  Section 63.56(a) of the Commission’s regulations, 52 Pa. Code §63.56(a), states that a public telephone utility must “utilize measuring devices, methods and practices generally recognized and accepted by the communications industry to obtain or to allow the calculation of the service objectives” detailed in the Commission’s telephone service regulations.  On the subject of transmission requirements and standards, 52 Pa. Code §63.63 provides:
(a)
A public utility shall furnish, operate and maintain facilities adequate to provide acceptable transmission of communications.  Transmission shall be at adequate volume levels and free of excessive distortion, noise and cross-talk.

(b)
The transmission standards shall be based upon the use of telephone sets connected to a 48-Volt dial central office, measured at a frequency of 1000 Hertz (Hz).

(c)
A telephone line terminating at a customer’s premises shall have a loop resistance not exceeding the operating design of the associated central office equipment.

(d)
Overall transmission loss on a customer loop shall not exceed 15 decibels.

(Emphasis added).



In addition to testifying about test results, Mr. Giglio also testified about what he heard on the Complainant’s telephone service.  When the Complainant first telephoned him in October 2005, Mr. Giglio could hear “a lot of noise on the line, clicks and pops.”  The noise was so loud the parties could not conduct a normal conversation.  Thereafter, the Complainant only contacted him by cell phone (N.T. 63‑64, 73, 79).  These problems continued after Mr. Giglio cleared the problem with the bedroom jack on October 13, 2005.


During that same inspection, Mr. Giglio picked up the Complainant’s telephone and noted a delay in dial tone service of about five seconds, which he considered abnormally long for residential telephone service.  He also heard a frequency shift keying (“FSK”) signal on the line.  Utility companies primarily use FSK signals to transmit meter data over a telephone line.  After the Complainant denied having any remote reading devices on his utility meters, Mr. Giglio inspected the premises and found no such devices on the electric, gas or water metering.  He then disconnected the telephone service, including the burglary service and the fax machine, from the line so only his test set was using the line.  While waiting to get a dial tone, he received the same FSK signal and then he received a dial tone.  He repeated this procedure three or four times, waiting roughly 10 seconds between each on-hook/off-hook operation and he received the same results.  He then made a test call to a silent termination and as he did so, he heard other people talking on the line.  When he attempted to put his testing equipment on the line, the cross-talk disappeared and he could not duplicate it (N.T. 50‑52, 68‑70).


During the December 12, 2006 inspection and while the Complainant was talking on the telephone, he handed the telephone to Mr. Giglio, who heard another conversation in the background on the line (N.T. 52‑57, 66‑67, 71‑72, 79‑81; Complainant’s Exh. 2).  Importantly, Mr. Giglio found cross-talk on the line each of the three times he visited Mr. Marino’s residence.  Verizon’s technician made no findings on cross-talk (N.T. 151).  Consequently, Mr. Giglio’s testimony corroborates Mr. Marino’s complaint that despite the best efforts of Verizon, he continues to experience interference with his telephone service, including clicking, noise, static and other people talking on the line until the present (N.T. 12‑13, 16, 24, 27‑28, 32).


Such interference fails to comport with the Commission’s regulation requiring telephone transmission to be free of excessive distortion, noise and cross-talk.  52 Pa. Code §63.63.  Thus, Verizon has failed to provide the Complainant with reasonable and adequate telephone service.  66 Pa. C.S. §1501.  To this extent, the complaint will be granted.  The Respondent will be directed to take whatever corrective action may be necessary to provide the Complainant with the level of reasonable and adequate telephone service that the law requires.

D.
The Civil Penalty


As discussed herein, the Respondent’s failure to provide the Complainant with reasonable and adequate service violated Section 1501 of the Public Utility Code.  66 Pa. C.S. §1501.  For each such violation of the Code, the Commission may impose upon a public utility a civil penalty not to exceed $1,000.00.  66 Pa. C.S. §3301.  The Complainant, however, is not seeking imposition of a civil penalty here.  Moreover, in view of the efforts the Respondent voluntarily expended in time and money to investigate and mitigate the Complainant’s service problems by replacing its facilities, no civil penalty appears warranted.  See, Rosi v. Bell Atlantic‑Pa., Inc., et al., Docket No. C‑00992409 (Order entered February 10, 2000).


For all of these reasons, the complaint will be granted in part and denied in part.  To the extent the complaint raises an issue of the Respondent failing to provide the Complainant with reasonable and adequate telephone service, the complaint will be granted.  In all other respects, the complaint will be denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in this decision.  See, 66 Pa. C.S. §§701, et seq.

2. The Complainant has met his burden of proving the Respondent provided him with unreasonable and inadequate telephone service.  See, 66 Pa. C.S. §1501 and 52 Pa. Code §63.63.

3. Under the circumstances, no civil penalty for this violation of the Public Utility Code is warranted.  See, Rosi v. Bell Atlantic‑Pa., Inc., et al., Docket No. C‑00992409 (Order entered February 10, 2000).
4. In all other respects, the Complainant has failed to meet his burden of proof in order to obtain relief from this Commission.  See, 66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Vince Marino against Verizon Pennsylvania Inc., docketed at No. C‑20055656, is hereby granted in part and denied in part.  To the extent the complaint raises an issue of the Respondent failing to provide the Complainant with reasonable and adequate service in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, and Section 63.63 of the Commission’s regulations, 52 Pa. Code §63.63, the complaint is hereby granted.  In all other respects, the complaint is hereby denied.
2. That the Respondent is hereby directed within 45 days of entry of the Commission’s Order issued in this case to complete whatever corrective action may be necessary to provide the Complainant with a level of reasonable and adequate telephone service that is free of excessive distortion, noise and cross-talk.
Date:  September 20, 2006

















John H. Corbett, Jr.








Administrative Law Judge

� 	Verizon does not include in the thirty-five occasions instances of what it terms “miscellaneous” or “wire tap” complaints.  Since Verizon only proffers records of what it terms “transmission-noise” complaints (Verizon Exh. 1 & 2) without further explaining how it made the distinction, it is not possible to determine what the remaining forty complaints concerned, whether they relate to the subject matter of this case or whether they show the Complainant to be merely a chronic complainer.  In order to save the trees and forego burdening this record with even more paper, however, sufficient evidence here exists to reach a decision without reopening the record.


� 	Indeed, one record shows that after a test run from its central office, Verizon determined the problems the Complainant reported on April 17, 2006 were caused by customer premise equipment (N.T. 98, 112�13; Verizon Exhs. 1 & 2).  Its cable splicing technician, however, found no problem from the NID on the line into the Complainant’s house on December 29, 2005 (N.T. 140).  Verizon assumes that if the line test from the central office to the NID proves okay that the problem lies with the customer premise equipment or inside wiring (N.T. 98, 112�13).  But as part of a routine inspection and before leaving a customer’s premises, a Verizon technician will run an automated test on the customer’s line to assure that no problems exist with the customer’s equipment (N.T. 106�07).  Since no report of a problem with customer equipment exists in any technician’s report that Verizon made available here, one may assume none was found.
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