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             v.

Philadelphia Gas Works
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Rescission or Amendment (Petition) filed by Lorraine Bush (Complainant), on July 22, 2006.  On November 27, 2006, Philadelphia Gas Works (PGW) filed an Answer to the Petition.
History of the Proceeding



On August 1, 2005, the Complainant filed a Formal Complaint against Philadelphia Gas Works (PGW) alleging that PGW billed her incorrectly for natural gas service and that PGW provided improper notice of termination of her service.  The Complainant stated that the alleged amount owed is $2,774.12 as of July 12, 2005.  The Complainant asked the Commission to investigate the charges on her bill and to order the Company to give her a reasonable payment agreement.  The Complaint is an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on April 8, 2005, at BCS Case No. 1657486, the BCS found that the bills were correct as rendered and directed the Complainant to pay budget bills, when due, plus $48.00 per month toward the arrearage beginning in June 2005.  At the time of the BCS decision, the Complainant’s account balance was $2,854.91.
On October 14, 2005, PGW filed an Answer to the Complaint in which it denied the Complainant’s allegations.
  PGW alleged that the Complainant’s bills were correct as rendered and were based on actual gas usage.  On January 3, 2006, a hearing was held before Administrative Law Judge (ALJ) Marlane R. Chestnut.  PGW was represented by counsel, but the Complainant failed to appear.


By Initial Decision issued on January 10, 2006, ALJ Chestnut recommended that the Complaint be dismissed, with prejudice, due to the Complainant’s failure to prosecute.  The Complainant filed Exceptions to the Initial Decision on February 6, 2006.
  PGW filed Reply Exceptions on February 21, 2006.  By Opinion and Order entered May 22, 2006, the Commission denied the Exceptions.  As noted above, the Complainant then filed the instant Petition.

Discussion
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and (g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
A petitioner under Section 703(g) may raise any matter designed to convince this Commission that we should exercise our discretion to rescind or amend a previous order.  Duick v. Pennsylvania Gas and Water Co., 56 Pa. PUC 553 (1982).  In Duick, the court stated as follows:
In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was said that:


Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.
While rehearing petitions must allege newly discovered evidence, there is no such 
requirement for petitions to amend or rescind.  AT&T Communications of Pennsylvania v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990) (AT&T).
  Unless a petition is actually one for rehearing because it alleges new evidence is available, a petition for rescission or amendment under Section 703(g) may be characterized as a petition for reconsideration.  West Penn Power Co. v. Pa PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995); AT&T, 568 A.2d 1362 (1990).


In the October 10, 2006 Initial Decision, the ALJ stated that a Hearing Notice dated October 24, 2005, and a Prehearing Order dated October 31, 2005, were mailed to the Complainant at the address listed on her Complaint and were not returned to the Commission.
  Thus, the ALJ concluded that the Complainant had received those documents and had sufficient notice of the day, date and time of the scheduled hearing.  The ALJ cited Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (October 25, 1993), for the proposition that once notice and opportunity to be heard has been provided, it is the responsibility of the parties to appear and to participate in the hearing.  The ALJ, therefore, dismissed the Complaint with prejudice, consistent with our action at Jefferson v. UGI Utilities, Inc., Docket No. Z-00269862 (December 26, 1995).  (I.D. at 5).
In the Exceptions below, the Complainant alleged that she informed representatives of PGW and the Commission that all correspondence related to matters that pertain to gas service at 1222 North 53rd Street in Philadelphia was to be mailed to her address in New York.
  The Complainant attached a copy of the “Notification of Intent to Appeal” form she submitted on April 19, 2005, in response to the BCS Decision.  This form listed the New York address as the address to which the Formal Complaint forms were to be mailed.  The Complainant also attached copies of several of her bills from PGW and copies of several letters of correspondence from her to PGW which state that all correspondence should be mailed to her address in New York.  The Complainant opined that the Hearing Notice was the only correspondence of which she was aware that PGW mailed to the Post Office Box in Philadelphia.
  The Complainant requested: (1) that a hearing be scheduled; (2) that the Hearing Notice be sent to her New York address; and (3) that this matter be assigned to an ALJ other than ALJ Chestnut.  (Exc. at 1-3).


By Opinion and Order entered May 22, 2006, we denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision dismissing the Compliant.  In our May 22, 2006 Opinion and Order, we noted that the most recent form filed by the Complainant prior to the scheduled hearing, the Formal Complaint, listed the Philadelphia address for mailing purposes.
  (I.D. at 5).


In the instant Petition, the Complainant reiterates the allegations contained in the Complaint and the arguments presented in her Exceptions.  Essentially, the Complainant argues that PGW and the Commission were aware that the New York address was the Complainant’s mailing address.  (Petition at 1-8).  However, the Complainant also alleges that she attempted to call the ALJ prior to and after the scheduled hearing in an attempt to provide notification that she was not going to be available for the scheduled hearing.  Unable to directly contact the ALJ, the Complainant avers that she left several messages that went unanswered.  The Complainant then notes that the ALJ sent her a letter explaining that the receipt of any phone messages would be considered ex parte communications with the Complainant.  (Petition at 6-7).


66 Pa. C.S. § 334(c) states, in pertinent part, that:

Ex parte communications prohibited in this section shall mean any off-the-record communications to or by any member of the commission, administrative law judge, or employee of the commission, regarding the merits or any fact in issue of any matter pending before the commission in any contested on-the-record proceeding.
To avoid any semblance of ex parte communication, the Complainant should have filed a written request for continuance with the ALJ and copied PGW.  Pursuant to 52 Pa. Code § 1.15(b), requests for continuances to be in writing and filed at least five days prior to the hearing date.  They must also be in accord with the Commission’s Regulations on the service of documents to involved parties.  It should be noted that we expect all parties to a proceeding to follow the correct procedures.  The Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules. Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993); Halpern v. The Bell Telephone Company of Pa., Docket No. C-00923950 (Order entered October 1992); and Schleisher v. The Bell Telephone Company of Pa., Docket No. F-00161252 (Order entered December 17, 1992).  Because the Complainant is appearing pro se, we will grant rehearing and provide the Complainant with another opportunity to present her case.


The Complainant also requests that the rescheduled hearing be assigned to a different ALJ because, according to the Complainant, ALJ Chestnut appears to have already formulated an opinion in the matter.  (Petition at 6-7).  These allegations are purely speculative and are dismissed; THEREFORE,


IT IS ORDERED:


1.
That the Petition for Rescission or Amendment filed by Lorraine Bush on July 22, 2006, is granted, in part, and denied, in part, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut in the above referenced proceeding is reversed consistent with this Opinion and Order.
3.
That the Office of Administrative Law Judge shall schedule a rehearing on the Complaint of Lorraine Bush against Philadelphia Gas Works filed on August 1, 2005.
4.
That the Hearing Notice and Prehearing Order of the rescheduled hearing be mailed to Lorraine Bush at both addresses as listed below:
Ms. Lorraine Bush

P.O. Box 2414

New York, NY  10163

Ms. Lorraine Bush

P.O. Box 53941

Philadelphia, PA  19105








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  April 24, 2007
ORDER ENTERED:  April 25, 2007
1	On September 14, 2005, PGW filed a “Request for Blanket Extension of Time in Which to file Answers to Complaints.”  The instant Complaint was included within this request.


	� 	Because the Complainant provided a different mailing address in her Exceptions from the one she listed on her Complaint Form, the Commission re-served the Initial Decision on the Complainant on February 6, 2006.


	� 	PGW filed an Answer to the Petition on November 27, 2006. PGW was served the Petition on July 28, 2006.  Pursuant to 52 Pa. Code § 5.572(e), answers to a petition for rescission or amendment shall be filed and served within ten days after service of a petition.  PGW has provided no excuse for its late filing and, as such, we will not entertain the arguments contained therein.


	� 	See also Abramson v. Pa. PUC, 489 Pa. 267, 414 A.2d 60 (1980) (establishing that a petition requesting an opportunity to argue the propriety of a PUC order in the hopes that the PUC would either modify or rescind its earlier decision is a petition for rescission or amendment rather than one for rehearing, which by its nature must request to reopen the record or present additional evidence).


�	The Complaint form submitted by Ms. Bush listed a mailing address of P.O. Box 53941, Philadelphia, PA and a service address of 1222 North 53rd Street, Philadelphia, PA.  The Complainant stated on the form that there was no phone number to provide.


�	The Complainant listed an address of P.O. Box 2414, New York, NY  10163.


	� 	It should be noted that the Hearing Notice is issued by the Commission, not PGW.


� 	The Formal Complaint form is the document used to prepare the service list for proceedings, unless a party indicates that a different address should be used.
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