 PENNSYLVANIA

PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265
Public Meeting held November 9, 2006

Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Kim Pizzingrilli


Terrance J. Fitzpatrick

Constantine N. Polites  
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             v.

Aqua Pennsylvania, Inc.
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Constantine N. Polites (Complainant), filed on May 30, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on May 11, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by Aqua Pennsylvania, Inc. (Aqua or Company) on June 12, 2006. 
History of the Proceeding



On July 18, 2005, the Complainant filed a Formal Complaint (Complaint) against Aqua wherein he challenged the test procedures used by Aqua in regard to the annual inspection of his backflow valve.  The Complainant requested that the Commission require Aqua to amend its tariff to exempt all commercial/industrial users, whose operations and use of water are similar to a residential user, from the annual inspection of their backflow prevention valves by a certified inspector.  The Complainant proposes that such customers be permitted to assume personal liability for the maintenance and annual testing of the backflow valves.  While Aqua’s tariff requires a pressure differential test performed by a certified inspector, the Complainant proposed a visual test that could be performed annually by the customer.
On October 14, 2005, Aqua filed an Answer to the Complaint and New Matter in which it denied the Complainant’s allegations.  Aqua noted that the Company requires that the testing of the backflow protection device be completed by a certified tester in accordance with requirements of the Pennsylvania Department of Environmental Protection (DEP) and the Company’s Tariff.  On this same date, Aqua also filed a Motion to Dismiss, wherein it requested that the Complaint be dismissed with prejudice.
By Order issued on December 8, 2005, Chief Administrative Law Judge Veronica A. Smith denied Aqua’s Motion to Dismiss.
On February 7, 2006, a hearing was held by the ALJ.  The Complainant appeared pro se, and Aqua was represented by counsel.  Aqua submitted a Brief on March 7, 2006, and the Complainant filed a Response to Brief of Aqua on March 24, 2006.  


On May 11, 2006, the ALJ issued an Initial Decision wherein he recom​mended, inter alia, that the Complaint be dismissed because the Commission does not have jurisdiction to adjudicate a dispute over a requirement of inspecting a cross connection control/backflow prevention device by a certified tester to maintain the purity of the public water supply system.  The Complainant filed Exceptions to the Initial Decision on May 30, 2006.  Aqua filed Reply Exceptions on June 12, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made five Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ found that the Complainant is a commercial customer and, as such, is required to install and maintain a backflow prevention device approved by Aqua at his business location.  (Findings of Fact Nos. 1 and 2).  The ALJ noted that the purpose of a backflow prevention device is to isolate within a consumer’s water system contaminants or pollutants which could backflow through the service connection into the public water supply system.  (Finding of Fact No. 3).  The ALJ also noted that Aqua’s tariff requires an annual inspection of the backflow prevention device by a certified tester.  (Finding of Fact No. 4).
The ALJ determined that the requirement of installing a backflow prevention device falls within the Commission’s jurisdiction under 66 Pa. C.S. §§ 1501 and 1505 related to hazard to public safety due to use of utility facilities.  However, the ALJ further concluded that the Commission does not have jurisdiction to adjudicate a dispute over a requirement of inspecting a cross connection control/backflow prevention device by a certified tester to maintain the purity of the public water supply system.  The ALJ noted that the purpose of installing a backflow prevention device is to maintain the purity or quality of the Company’s water supply and that water quality in Pennsylvania is statutorily regulated by the provisions of the Pennsylvania Safe Drinking Water Act, 35 P.S.  §§ 721.1 – 721.17 and the Federal Safety Drinking Water Act, 42 U.S.C. §§ 300j – 330j-10.  According to the ALJ, enforcement of these statutes is specifically vested in the DEP and the Federal Environmental Protection Agency.  Therefore, the ALJ recommended that the Complaint be dismissed.  (I.D. at 4-5).
In his Exceptions, the Complainant reiterates his Complaint that users whose operations are similar to residential users should be treated like residential users and not be required to undergo annual testing of the backflow valve.  The Complainant also maintains that for those whose operations require a test, a simple test involving reversing the flow of water should be an acceptable test for the proper functioning of the backflow valve.  Additionally, the Complainant states that there should be no qualifications required for the individual performing this test.  Finally, the Complainant avers that it is the Commission that approves or disapproves the utilities’ tariffs, so this should be the proper forum to modify those tariffs.  (Exc. at 1-2).  
In reply, Aqua notes that the Complainant’s purported Exceptions fail to observe the requirements of 52 Pa.Code § 5.533, including the failure to identify the finding of fact or conclusion of law from which each exception is taken.  Aqua submits that, rather than addressing the Initial Decision, the Complainant simply restates arguments he offered at hearing and in his brief.  (R. Exc. at 2).  
Nevertheless, Aqua does respond to Complainant’s purported Exceptions.  Aqua maintains that the Complainant’s position that he should be permitted to conduct his own inspection and testing of the backflow control device is unreasonable and not supported by fact or law.  In support of this position, Aqua states that its Tariff requires the backflow prevention device at a commercial location to be tested on an annual basis by a certified tester.  Aqua points out that Part VII of the Public Water Supply Manual published by the DEP mandates that tests of backflow prevention devices must be conducted by certified testers.  Aqua opines that it is not appropriate, nor in the public interest, to exempt commercial locations from the annual certification and annual testing requirements of the Company’s Tariff.  Aqua argues that that the Complainant failed to support his claim that users whose operations are similar to residential users should not be subject to annual testing.  Furthermore, Aqua asserts that the Complainant did not demonstrate that the tariff requirement is in any way unreasonable or unjust.  (R. Exc. at 3-4).
Next, Aqua responds that a visual test, as proposed by the Complainant that involves reversing the flow of water. is not a permissible or proper test for a backflow prevention device.  Aqua avers that the appropriate test for the type of backflow prevention device installed at the Complainant’s property is a pressure differential test.  It is this test which is recognized by the American Society of Sanitary Engineers and the New England Water Works Association and is also the test recommended by the manufacturer of the backflow prevention device.  Aqua maintains that this test is a complex and specialized procedure that should be performed only by a certified tester after proper training.  According to Aqua, the Complainant’s suggestion that there should be no qualifications for the testing is contrary to common logic.  Aqua avers that customers cannot be relied upon to conduct the testing of devices which are necessary to protect the public water supply and public health.  Aqua points out, however, that some customers have taken a course to become certified testers and that the Complainant should not be absolved of the certification process.  (R. Exc. at 4-5). 


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We find that the Complainant failed to meet his burden of proof in this matter, and his Exceptions are not supported by record evidence.  We are in agreement with the ALJ that this Commission does not have jurisdiction over a matter that affects the quality of the water supplied by Aqua.  The testing requirements the Complainant is challenging in this instance were placed into Aqua’s Tariff to implement recommendations of the DEP intended to maintain water quality within Aqua’s water distribution system.  While we agree with the ALJ that this Commission does have jurisdiction over the requirement of installing a backflow prevention device, the additional requirements within Aqua’s Tariff pertaining to testing are based upon the water quality requirements of the DEP.  In the instant Complaint, the Complainant is not challenging the requirement to install a backflow prevention device, but the annual testing regulations developed by the DEP to ensure that water quality is not compromised.  As such, we shall deny the Complainant’s Exceptions.
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Constantine N. Polites to the Initial Decision of Administrative Law Judge Ky Van Nguyen are denied consistent with this Opinion and Order. 

2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen in the above referenced proceeding is adopted. 



3.
That the Complaint of Constantine N. Polites against Aqua Pennsylvania, Inc. is dismissed. 


4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: November 9, 2006

ORDER ENTERED:  November 13, 2006
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