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:
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Steven Schraff (Complainant), filed on December 28, 2005, to the Initial Decision of Chief Administrative Law Judge (CALJ) Veronica A. Smith, which was issued on December 22, 2005, in the above-captioned proceeding.  Since the Complainant’s Exceptions were not served on CTSI, LLC (CTSI), the Respondent in this matter, a Secretarial letter with a copy of the Exceptions was sent to CTSI on January 3, 2006.  CTSI filed timely Reply Exceptions on January 17, 2006.

History of the Proceeding



On May 27, 2005, Steven Schraff filed a Complaint against CTSI alleging that CTSI released or sold his name and phone number to solicitors; that this information was available on the internet and that, as a result, he received a high number of sales calls.  Complainant requested damages in the amount of $1,000 per sales call.



CTSI filed an Answer denying the allegations of the Complaint and also filed a Motion to Dismiss the Complaint on the basis that it was insufficient as to substance because the Commission lacks authority to award damages.



By Initial Decision issued December 22, 2005, CALJ Smith granted the Motion to Dismiss with regard to that aspect of the Complaint seeking monetary damages, concluding that the Commission lacked jurisdiction to award monetary damages.  However, that portion of the Complaint involving the issue of the adequacy and reasonableness of the service provided by Respondent was ordered set for hearing.



On December 28, 2005, the Complainant filed Exceptions to CALJ Smith’s Initial Decision.  Because no indication of service was filed with the Exceptions, the Secretary sent a copy of the Exceptions to CTSI.  CTSI filed timely Reply Exceptions on January 17, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant contends that he should be awarded monetary damages.  As noted in CTSI’s Reply Exceptions, we do not have the authority under the Public Utility Code to award damages.  (R. Exc. at 2).  Since the Commission is a creature of statute, it has only those powers which are expressly conferred upon it by the Legislature and those powers which arise from necessary implication.  Allegheny County Port Authority v. Pennsylvania Public Utility Commission, 427 Pa. 562, 237 A.2d 602 (1967);  Delaware River Port Authority v. Pennsylvania Public Utility Commission, 393 Pa. 639, 145 A. 2d 172 (1958).  The Pennsylvania Supreme Court concluded that the statutory array of the Commission’s remedial and enforcement powers does not include the power to award damages.  That power, instead, resides with the Courts of Common Pleas.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 8-10, 383 A.2d 791, 794-795 (1977).
Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s Exceptions and affirm the CALJ’s decision; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions of Steven Schraff are denied.



2.
That the Initial Decision of Chief Administrative Law Judge Veronica A. Smith is adopted.


3.
That the Complaint of Steven Schraff against CTSI, LLC is dismissed.


4.
That the proceeding docketed at C-20055217 is marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: October 19, 2006

ORDER ENTERED:  October 23, 2006
	�	An evidentiary hearing on the issue of confidentiality was held before Administrative Law Judge (ALJ) Herbert Smolen on February 15, 2006.  On March 28, 2006, the ALJ issued an Initial Decision that found that there was no convincing record evidence that CTSI had not complied with the Commission’s confidentiality regulations.  As a result, the ALJ dismissed Mr. Schraff’s Complainant against CTSI.  Since no Exceptions were filed to ALJ’s Smolen’s Initial Decision, it became final pursuant to Section 332(h) of the Public Utility Code, 66 Pa. Code § 332 (h), by Order entered May 11, 2006.
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