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HISTORY OF THE PROCEEDING

On June 29, 2005, Stonegate Community (Wagner Farms Homeowners Association) WFHA (Wagner Farms), filed a formal Complaint (Complaint) against Pennsylvania-American Water Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-20054919.  The Complaint relates to a water main break that occurred on February 5, 2005, on the 3100 block of Iroquois Avenue, Spring Township, Berks County, Pennsylvania.

The Complaint was served on respondent by the Commission’s Secretary’s Bureau on August 18, 2005.

On September 7, 2005, respondent filed a timely Answer and New Matter (Answer).

By Hearing Notice dated November 2, 2005, an Initial Hearing was scheduled for December 7, 2005, and the case was assigned to me.

In reviewing the pleadings, and the records maintained by the Commonwealth of Pennsylvania, Department of State, Corporation Bureau, it appeared that Wagner Farms is a Pennsylvania non-stock non-profit corporation properly denominated “Wagner Farms Homeowners’ Association, Inc.”.

By Order Converting Hearing To Prehearing Conference dated November 3, 2005, the Initial Hearing scheduled for December 7, 2005, was converted to a Prehearing Conference to, among other things, determine the correct identity of the complainant.

On December 6, 2005, the Office Of Consumer Advocate (OCA) filed a Notice Of Intervention and a Public Statement, becoming a statutory party to the case.

A Prehearing Conference occurred as scheduled on December 7, 2005.  As a result of that Prehearing Conference, by Order dated December 7, 2005, among other things, the caption of the case at Docket Number C-20054919 was amended to read as set forth above.  Additionally, a Further Prehearing Conference was scheduled for February 28, 2006.  A transcript of the proceeding containing thirty-one pages was produced.
On June 22, 2005, the Township of Spring (Township) filed a formal Complaint (Township Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (respondent), Docket Number C-20054746.  The Township Complaint also relates to a water main break that occurred on February 5, 2005, on the 3100 block of Iroquois Avenue, Spring Township, Berks County, Pennsylvania.

The Township Complaint was served on respondent by the Commission’s Secretary’s Bureau on July 26, 2005.

On August 12, 2005, respondent filed a timely Answer and New Matter (Township Answer).  Also on August 12, 2005, respondent filed a Preliminary Motion To Dismiss Formal Complaint directed against the Township Complaint.

By Motion Judge Assignment Notice dated August 17, 2005, Township and respondent were notified of the assignment of Chief Administrative Law Judge Veronica A. Smith to rule on respondent’s Preliminary Motion To Dismiss Formal Complaint.

On August 23, 2005, Township filed an Answer In Opposition To Preliminary Motion To Dismiss Formal Complaint.

On August 29, 2005, Township filed its Reply To New Matter, replying to the New Matter portion of respondent’s Answer.

By Order Denying Motion To Dismiss And Setting Resolution Conference dated September 9, 2005, Chief Administrative Law Judge Smith denied respondent’s Preliminary Motion To Dismiss Formal Complaint and ordered that the parties participate in a resolution conference on or before October 15, 2005.  The parties were also ordered to file a report regarding the outcome of the resolution conference with Mediator Herbert R. Nurick within ten days after the conference.

By letter dated October 6, 2005, respondent advised Mediator Nurick why the parties were unable to meet on or before October 15, 2005, but assured him that continued discussions on scheduling the resolution conference were occurring.

By letter dated October 10, 2005, respondent advised Mediator Nurick that the parties had scheduled the resolution conference for November 9, 2005.

Under cover letter dated November 11, 2005, respondent provided Mediator Nurick the resolution conference report required by Chief Administrative Law Judge Smith’s September 9, 2005, Order.

By letter dated December 16, 2005, respondent advised Mediator Nurick that the parties were unable to achieve a full settlement, and requested that the matter be referred for formal hearing.

By Notice dated December 20, 2005, a [Further] Prehearing Conference was scheduled for February 28, 2006, and the case was assigned to me.

By Order Consolidating Proceedings dated December 22, 2005, the cases bearing Docket Numbers C-20054919 and C-20054746 were consolidated for hearing, briefing, and adjudicating.

On January 12, 2006, Neil R. Rahn, David Singerling, et al., (Rahn) filed an Amended Formal Complaint (Amended Complaint) at Docket Number C-20054919 in accordance with the Order dated December 7, 2005.

On September 27, 2005, the Wilson School District (School District) filed a formal Complaint (School District Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania-American Water Company (respondent), Docket Number C‑20055371.  The School District Complaint also relates to a water main break that occurred on February 5, 2005, on the 3100 block of Iroquois Avenue, Spring Township, Berks County, Pennsylvania.

The School District Complaint was served on respondent by the Commission’s Secretary’s Bureau on September 29, 2005.

On October 14, 2005, Harry D. McMunigal, Esquire, and the law firm of Bingaman, Hess, Coblentz & Bell, P.C., entered their appearance on behalf of respondent and requested an extension of time within which to file an answer to the School District Complaint.

On November 7, 2005, respondent filed a timely Answer and New Matter (School District Answer).

On November 4, 2005, School District filed its Answer To New Matter, replying to the New Matter portion of respondent’s School District Answer.

By Interim Order Setting Resolution Conference dated November 10, 2005, Chief Administrative Law Judge Smith ordered that the parties participate in a resolution conference on or before December 8, 2005.  The parties were also ordered to file a report regarding the outcome of the resolution conference with Mediator Herbert R. Nurick within ten days after the conference.

Under cover letter dated December 16, 2005, respondent provided Mediator Nurick the resolution conference report required by Chief Administrative Law Judge Smith’s November 10, 2005, Order.

On or about January 13, 2006, respondent advised Mediator Nurick that the parties were unable to achieve a full settlement, and requested that the matter be referred for formal hearing.

By Notice dated January 18, 2006, an Initial Prehearing Conference was scheduled for February 28, 2006, and the case was assigned to me.

By Order Consolidating Proceedings dated January 19, 2006, the cases bearing Docket Numbers C-20054919, C-20054746 and C-20055371 were consolidated for hearing, briefing, and adjudicating.

On January 26, 2006, respondent filed a timely Answer to the Amended Complaint.

By Prehearing Conference Order dated February 2, 2006, a Prehearing Conference in the three consolidated cases was scheduled for February 28, 2006.
A Prehearing conference occurred as scheduled on February 28, 2006.  Representatives on behalf of Rahn, et al., OCA, Township, School District, and respondent participated.  A transcript of the proceeding containing twenty-four pages was produced.
As a result of the February 28, 2006 Prehearing Conference, I issued a Scheduling and Briefing Order dated March 6, 2006.

By Hearing Notice dated March 7, 2006, an Initial and further Hearing was scheduled for June 26 through June 30, 2006.
By Notice dated March 9, 2006, a Second Prehearing Conference was scheduled for June 14, 2006.

By Revised Scheduling and Briefing Order dated March 9, 2006, a final litigation schedule for the consolidated case was established.

On April 13, 2006, a Protective Order And Confidentiality Agreement agreed to by all parties was issued.

On April 21, 2006, Nancy E. Longo, Esquire, entered her appearance on behalf of two of the complaining parties at Docket Number C-20054919, Robert Creveling and Thomas Schmitz (Creveling and Schmitz, respectively).

On May 2, 2006, I issued Orders for the depositions of John  Rothwell, Jay Vahn, and Jerri Diesinger.

A further prehearing conference occurred as scheduled on June 14, 2006.  Representatives on behalf of Rahn, et al., OCA, Township, School District, Creveling and Schmitz and respondent participated.  A transcript of the proceeding containing thirty-five pages was produced.
An Initial and further Hearing occurred as scheduled on June 26, 27, 28, and 30, 2006.  Rahn, et al. introduced as evidence the testimony of five witnesses and three exhibits (Rahn Exhibits 1 and 2 and King Exhibit 1).  OCA introduced as evidence the testimony of four witnesses (two, Mr. Rothwell and Mr. Hassinger, under subpoena and presented as on cross-examination
) and nine exhibits (OCA Exhibits A and B, OCA Statements 1, 1S, 2 and 2S [with accompanying exhibits and appendices], Rothwell Exhibits 1 and 2, and Hassinger Exhibit 1).  Township introduced as evidence the testimony of three witnesses and nine exhibits (Vaughan Exhibits 1, 2, 3, 4 and 5, Diesinger Exhibits 1 and 2 [with accompanying exhibits], and Bechtel Exhibits 1 and 1A [with accompanying exhibits]).  School District introduced as evidence the testimony of one witness.  Creveling and Schmitz introduced as evidence the testimony of one witness.  Respondent introduced as evidence the testimony of two witnesses and two exhibits (PAWC Exhibits 1 and 2 [and accompanying exhibits]).  A transcript of the proceeding containing 770 pages was produced.
On August 10, 2006, in accordance with the provisions of 52 Pa.Code §5.253, OCA filed and served its proposed corrections to the transcript of the Initial and further Hearing.  No objections or comments to OCA’s proposed corrections were made within the time period prescribed for doing so.  Consequently, in accordance with the provisions of 52 Pa.Code §5.253(f)(2), OCA’s corrections were deemed granted on September 12, 2006.
On August 18, 2006, in accordance with the provisions of the Revised Scheduling and Briefing Order dated March 9, 2006, OCA, Township, School District and respondent filed and served their respective Main Brief.  Creveling and Schmitz filed a letter joining in the Main Brief, proposed Findings of Fact and proposed Conclusions of Law submitted by OCA.  Rahn, et al. did not file a Main Brief.
On August 25, 2006, OCA served a Motion To Identify And To Admit Post-Hearing Exhibit Into Evidence (OCA Motion).  The OCA Motion sought the admission into evidence of an Affidavit of Donald Hoskins and accompanying photograph marked for identification as Hoskins Exhibit 2.
By letter dated August 29, 2006, respondent advised me that it opposed the OCA Motion.

On August 30, 2006, OCA submitted a corrected Affidavit of Donald Hoskins and accompanying photograph marked for identification as Hoskins Exhibit 2.  OCA requested that these documents be substituted for those enclosed with the OCA Motion.

Also on August 30, 2006, OCA submitted a letter stating that counsel for Township, Creveling and Schmitz, and School District, as well as complainants Rahn and Singerling had no objection to OCA’s Motion being granted.
Also on August 30, 2006, respondent filed its Response in opposition to granting OCA’s Motion.

On August 31, 2006, School District filed and served its Motion For Admission Of Exhibit (School District Motion).  The School District Motion sought the admission into evidence of what was marked for identification as Wilson Exhibit Number 1.  Wilson Exhibit Number 1 consisted of copies of twenty-one photographs taken during the period July 25, 2006 through August 2, 2006.
On September 1, 2006, in accordance with the provisions of the Revised Scheduling and Briefing Order dated March 9, 2006, OCA, Township, School District and respondent filed and served their respective Reply Brief.  Creveling and Schmitz filed a letter joining in the Reply Brief and Appendices submitted by OCA.  Rahn, et al. did not file a Reply Brief.

Also on September 1, 2006, in accordance with the provisions of the Revised Scheduling and Briefing Order dated March 9, 2006, the record in the above-captioned consolidated case was closed.
On September 8, 2006, respondent filed its Response in opposition to granting School District’s Motion.

By separate Orders, each dated September 15, 2006, OCA’s Motion was granted and School District’s Motion was denied.

FINDINGS OF FACT

1.
The complainants in the Amended Complaint, Township Complaint and School District Complaint are all water service customers of the respondent.

2.
The Amended Complaint, Township Complaint and School District Complaint all relate to a water main break that occurred on February 5, 2005, in the 3100 block of Iroquois Avenue, Spring Township, Berks County, Pennsylvania.
3.
The water main that broke on February 5, 2005, was an 8-inch cast iron pipe, and was part of the facilities belonging to respondent.
4.
As a result of the water main break that occurred on February 5, 2005, approximately 1.5 million gallons of water were lost.

5.
As a result of the water main break that occurred on February 5, 2005, respondent’s Blandon Tanks (two standpipes, each with a 500,000 gallon capacity) completely drained in approximately twenty minutes.
6.
Though some of the approximately 1.5 million gallons of lost water appeared in the basements of homes two blocks from the site of the break, no one knows where all of the lost water went.
7.
Water from the main break did not surface at the site of the main break.
8.
Respondent became aware of a significant loss of water from the Blandon Tanks at approximately 10:45 p.m. on Saturday, February 5, 2005.

9.
Respondent attempted to locate the cause of the significant loss of water from the Blandon Tanks continuously throughout the night of February 5 – 6, 2005, and on Sunday, February 6, 2005, until the water main break was located.

10.
The first evidence of surfacing water from the water main break was on Sunday morning, February 6, 2005, on Shelley Drive, two blocks North of the water main break site.
11.
Respondent located the site of the water main break approximately 12 to 13 hours after becoming aware of the significant loss of water from the Blandon Tanks.

12.
By 3:00 p.m. on Sunday, February 6, 2005, water service had been restored to the customers affected by the water main break.
13.
A boil water advisory was published in the newspaper and remained in effect until laboratory results were received.  Potable water was available through respondent’s facilities on Wednesday, February 9, 2005.

14.
The water main that broke on February 5, 2005, and the Blandon Tanks are located in what is referred to as respondent’s Penn Water District.
15.
The Penn Water District and its water service facilities were acquired by respondent from Citizens Utilities Water Company of Pennsylvania (Citizens) on January 15, 2002.
16.
The water main that broke on February 5, 2005, was installed by Citizens in approximately 1970.

17.
Ductile iron pipe, as opposed to cast iron pipe, did not become an industry standard for water mains until the mid- to late-1970’s.

18.
To repair the water main that broke on February 5, 2005, respondent first patched the break with a clamp and subsequently removed approximately 125 feet of cast iron pipe and replaced it with ductile iron pipe.
19.
Respondent retained approximately 54 feet of the removed pipe and scrapped the remaining approximately 71 feet of pipe.

20.
The approximately 71 feet of pipe that respondent scrapped had nothing wrong with it, i.e., it had no visible breaks or damage.
21.
Respondent’s expert metallurgical engineer witness examined the approximately 54 feet of the removed pipe retained by respondent.

22.
Respondent’s expert metallurgical engineer witness presented uncontradicted, credible evidence establishing that the water main suffered a single catastrophic event from the loss of support.
23.
Respondent’s expert metallurgical engineer witness presented uncontradicted, credible evidence establishing that the water main suffered a one time bending overload failure.

24.
Respondent’s expert metallurgical engineer witness presented uncontradicted, credible evidence establishing that a loss of support of only a few inches would be sufficient to cause a one time bending overload failure.

25.
Respondent’s expert metallurgical engineer witness presented uncontradicted, credible evidence establishing that the water main suffered one break while still underground and two subsequent breaks during the excavation performed to locate and repair the original break.
26.
Respondent’s expert metallurgical engineer witness presented uncontradicted, credible evidence establishing that the water main pipe he examined was in very good shape, it had no corrosion and no thinning of the walls.

27.
When the 8-inch cast iron pipe water main broke, water at between 95 and 105 psi surged out of the break.
28.
There is no credible evidence that the water main was leaking at the site of the February 5, 2005, water main break prior to the break occurring.
29.
Township is an area of carbonate geology and karst topography.

30.
Carbonate geology is characterized by soluble carbonate bedrock such as limestone.

31.
Karst topography is the result of erosion in the carbonate bedrock occurring over time.

32.
Sinkholes are depressions in a karst area, or a hole in the underlying bedrock that is not visible at the land surface.

33.
Closed depressions are indicators of sinkholes below the land surface.

34.
A sinkhole becomes visible when the land surface above it has collapsed.

35.
Sinkholes occur when water dissolves the carbonate bedrock, causing cavities and channels to open underground.

36.
A collapsed sinkhole or soil piping occurs when water washes the soil covering the bedrock down into the cavity of the sinkhole.

37.
A solution channel is an opening in the bedrock that can transfer water from one underground location to another.

38.
Sinkholes are formed in karst areas by the force of fluid flow and the dissolution of limestone over time.

39.
Sinkholes are characterized by the localized sinking of the land surface, which may be either gradual or sudden.
40.
When the site of the water main break was excavated, the bottom of the trench under the water main appeared solid.

41.
When the site of the water main break was excavated, a throat of a sinkhole was found adjacent and laterally oriented to the broken pipe.
42.
When the site of the water main break was excavated, a concrete plug that had been used to remediate a prior sinkhole was found adjacent to the broken pipe.

43.
Neither the Township nor respondent know who placed the concrete plug, nor when it was placed.
44.
In September, 2004, a sinkhole appeared on the fence line between 3113 and 3115 Wagner Circle, which is less than one block from the site of the water main break of February 5, 2005.
45.
From January 1, 2003, to March 13, 2006, 30 to 40 sinkholes have appeared in Spring Township.

46.
In the eight months immediately following the February 5, 2005, water main break, four sinkholes appeared within one block of the site of the water main break.
DISCUSSION

As the proponent of a rule or order, the complainants have the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, a complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

Further, “[i]t is well settled that it is within the purview of a presiding ALJ to conduct the evidentiary hearing, determine the credibility of the witnesses, their candor, and what weight should attach to their testimony. (citation omitted)” Cindy Parks, et al. v. Pennsylvania-American Water Company, Docket Numbers C-00015377, C-20028177, C-20028361, Opinion And Order adopted August 7, 2003, entered August 8, 2003 (emphasis added).  See, also, Robert S.J. Nigro v. PPL Electric Utilities, Docket Number C-00003242, Opinion And Order adopted April 15, 2004, entered April 16, 2004 (“It is well established that the credibility of a witness is a question of a (sic.) fact to be determined by the presiding officer.”), Margaret Peschka v. Equitable Gas Company, Docket Number C-00015534, Opinion And Order adopted June 27, 2002, entered June 28, 2002 [“It was well within the purview of the ALJ, as fact finder, to adjudicate the credibility of the evidence presented.” citing Danovitz v. Portnoy, 399 Pa. 599, 161 A.2d 146 (1960)].
In this consolidated case Rahn, et al., OCA, Township, School District, and Creveling and Schmitz (collectively, complainants) allege that respondent violated the provisions of 66 Pa.C.S. §1501.  That Section of the Public Utility Code, 66 Pa.C.S. §101 et seq. (Code), provides, in relevant part:
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. §1501

Absent proof by a preponderance of the evidence that respondent violated the provisions of 66 Pa.C.S. §1501 the Commission has no authority to require any action by respondent.  West Penn Power Co. v. PA Public Utility Comm’n, 84 Pa.Commw. 157, 478 A.2d 947 (1984).

In determining whether respondent has violated the provisions of 66 Pa.C.S. §1501 it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not perfection.  Cf., Anserphone, Inc. v. The Bell Telephone Co. of Pennsylvania, 1993 Pa. PUC LEXIS 70, Claudia Maldonado v. Pocono Water Co., 1994 Pa. PUC LEXIS 93, Manuel A. Biason v. Metropolitan Edison Company, Docket Number C‑00004450, Opinion And Order adopted and entered December 19, 2001, Denver Braughler v. Pennsylvania electric Company, Docket Number C-00014799, Opinion And Order adopted February 21, 2002, entered February 22, 2002, David Moser v. PECO Energy Company, Docket Number C-20028472, Opinion And Order adopted September 5, 2003, entered September 9, 2003.  Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay.  No certificated public utility, respondent included, is expected to be a guarantor of either perfect service or the best possible service.  See, Re Metropolitan Edison Company, 80 Pa. PUC 662 (1993).
A violation of Section 1501 under the Code of failing to provide adequate, efficient, safe, and reasonable service is not the same as the tort of negligence, which is handled by the Commonwealth’s civil courts.
  The elements of negligence are: (1) the defendant’s duty or obligation recognized by law; (2) a breach of that duty; (3) a causal connection between the 
defendant’s conduct and the resulting injury; and (4) actual damages.  Kahres v. Henry, 801 A.2d 650 (Pa.Commw., 2002), appeal den., 573 Pa. 669, 820 A.2d 706 (2003).  It is because a violation of the provisions of 66 Pa.C.S. §1501 and the tort of negligence are not the same thing that the doctrine of res ipsa loquitur is not applicable to Commission proceedings.  In Gilbert v. Korvette, Inc., 457 Pa. 602, 327 A.2d 94 (1974), the Pennsylvania Supreme Court adopted Section 328D, Res Ipsa Loquitur, of the Restatement (Second) of Torts (1965) as the law of the Commonwealth.  The Pennsylvania Supreme Court explained that, “[r]es ipsa loquitur is neither a rule of procedure nor one of substantive tort law.  It is only a shorthand expression for circumstantial proof of negligence – a rule of evidence.”  457 Pa. at 611, 327 A.2d at 99.  What the doctrine of res ipsa loquitur does in a negligence trial in civil court is relieve the plaintiff of having to prove to the jury the causation element of negligence by direct evidence.  Toogood v. Owen J. Rogal, D.D.S., P.C., 573 Pa. 245, 824 A.2d 1140 (2003).  The doctrine is simply inapplicable to an administrative agency hearing where tort law is not controlling and no jury is involved.
In this case, it is undisputed that a water main belonging to respondent broke on the night of February 5, 2005.  It is also undisputed that approximately 1.5 million gallons of water were lost as a result of the water main break.  The consequences of the water main break, insofar as respondent’s liability for damages goes, are beyond the jurisdiction of the Commission.  See, Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991) and cases cited therein, Eleanore Zdziarski v. UGI Utilities, Inc. – Electric Division, Docket Number C‑00014796, Opinion And Order adopted February 7, 2002, entered February 22, 2002.
Complainants did not prove that the water main leaked at or in the vicinity of the site where the break occurred on February 5, 2005.  Complainants offered only conclusory testimony that the water main “must have” leaked and caused a sinkhole to develop which then allowed the pipe to bend and break.  Surmise and conjecture cannot serve as the basis for a finding of fact, and I am unable to find that the water main leaked in the area of the February 5, 2005, break site.  The only witness who examined the pipe pieces retained by respondent offered credible testimony that the pipe pieces he examined showed no evidence of having leaked prior to the break.  All parties agree, however, that the water main broke because of a lack of support around it.  Undisputed expert testimony established that a deflection of a mere few inches would be sufficient to cause a “one time bending overload failure . . a single catastrophic event from the loss of support.”  Once the water main broke, the volume and pressure of water escaping from an 8-inch pipe operating at between 95 and 105 psi in an area of carbonate geology and karst topography would cause the water to dissipate rapidly through existing solution channels.  The throat of a sinkhole found at the site of the water main break when repair excavation was done is entirely consistent with the breakage of the water main and subsequent disappearance of a tremendous amount of water.  The question, however, is: does the mere fact that the water main broke constitute inadequate, inefficient, unsafe, or unreasonable service by respondent?  The answer is no.
Complainants have not presented a single example of the Commission finding that the mere breakage of a water main, in and of itself, constitutes inadequate, inefficient, unsafe, or unreasonable service.  My own research has, likewise, failed to discover such a Commission holding.
  The reason for this dearth of authority is fairly clear: water mains break on a regular basis in a state such as Pennsylvania where the ground is subject to freezing and thawing with resulting shifts, where the man-made changes in topography resulting from construction (to include utility construction) change the amount of support provided to previously placed mains, where the incessant vibration and shock of vehicular traffic on roadways above the water mains reduce their support, and where large areas of the sub-surface are prone to the development of sinkholes.  Consequently, in evaluating a claim of inadequate service relating to a broken water main the Commission has focused on the number and frequency of breaks that have affected the complainant or upon the utility’s repair efforts.  See, Leon R. Dongelewicz and Samuel Rizzo v. Oneida Water Company, 1994 Pa. PUC LEXIS 76 (five interruptions of service in fifteen months constitutes inadequate service), Carey B. Dopp v. Williamsburg Borough Department of Water and Sewer, 59 Pa. PUC 25 (1984) (failure to repair water line or to provide a satisfactory alternative method of supply constitutes inadequate service), John and Theresa Murray et al. v. Philadelphia suburban Water Company, Docket 
Number C-00004623, Opinion And Order adopted July 11, 2002, entered July 12, 2002 (prompt location and repair of water main break, under the circumstances of six other breaks and water not surfacing at break site, constituted adequate and reasonable service).
In this case, the respondent became aware of a probable main break at 10:45 p.m. on Saturday night, February 5, 2005.  Respondent immediately began attempting to find and isolate the break by conducting visual searches and closing valves.  Respondent’s efforts were severely hampered by the fact that the search had to be conducted in the dark of a mid-winter night and by the fact that water did not surface at the site of the break.
  The site of the water main break was located on Sunday morning, February 6, 2006, and water service was restored by 3:00 p.m. that afternoon.

The water main break that occurred on the night of February 5, 2005, was a single event.  As such, its occurrence alone does not provide proof by a preponderance of the evidence that respondent did not render adequate, efficient, safe, and reasonable service.
Water service was restored to respondent’s affected customers within seventeen 
hours of the main breaking, and within three to four hours of the site of the main break being located.  In light of the circumstances of this water main breaking late on a winter night and no water from the break surfacing at the site, the time it took to locate the break site is not unreasonable.  Complainants theorize that the site of the water main break could have been located faster, but provide no proof of that.  The restoration of service in three to four hours after the site was located, involving the excavation in Iroquois Avenue and clamping of the broken water main, is clearly reasonable and adequate service – as none of the parties dispute.
Complainants also attempt to establish a violation of 66 Pa.C.S. §1501 by respondent by claiming that respondent did not perform adequate leak detection prior to the water main breaking.  The fallacy in complainant’s reasoning is threefold.  First, as set forth above, there is no credible evidence that the water main in question was leaking in the vicinity of the site were the February 5, 2005 break occurred prior to the break.  Second, Township witness Felicia Kegel-Bechtel, president of a geophysical consulting firm and a licensed Professional Geologist, offered uncontradicted, credible testimony that assuming an “allowable” pipeline leakage rate of 0.6 gallons per hour from a pipeline operating at between 95 and 105 psi, detecting such a leak would be “pretty hard”.  (Tr. 380).  Third, neither OCA nor any of the other complainants proved by a preponderance of the evidence that respondent did not conduct a leak detection program prior to the water main break.  At most, complainants proved that respondent only began keeping records of its leak detection efforts in the Penn Water district in 2005.  Respondent offered credible testimony that a leak detection program consisting of sounding the entire fire hydrant system and all service line control valves existed and was in use prior to the records being kept.
In summation, I find that complainants did not prove by a preponderance of the evidence that respondent violated the provisions of 66 Pa.C.S. §1501 with respect to either the water main break that occurred on February 5, 2005, the subsequent location of the break site; repair of the break; and restoration of water service, or the conducting of leak detection in the area of the water main break prior to the break occurring.

OCA also alleges that respondent violated various Commission Regulations.
  Specifically, in the course of testimony and Briefs, OCA raises 52 Pa.Code §§56.71, 65.2 and 67.1 that it believes respondent violated.
52 Pa.Code §56.71, Interruption of service, provides, in relevant part:

A utility may temporarily interrupt service where necessary to effect repairs or maintenance; to eliminate an imminent threat to life, health, safety or substantial property damage; or for reasons of local, State or national emergency.

. . .

(2)
Interruption without prior notice. Where service is interrupted due to unforeseen circumstances, notice of the cause and expected duration of the interruption shall be given as soon as possible to ratepayers and occupants who may be affected.

(3)
Notification procedures. Where ratepayers and occupants are to be notified under this section, the utility shall take reasonable steps, such as personal contact, phone contact and use of the mass media, to notify affected ratepayers and occupants of the cause and expected duration of the interruption.

(4)
Permissible duration. Service may be interrupted for only the periods of time as are necessary to protect the health and safety of the public, to protect property or to remedy the situation which necessitated the interruption; and service shall be resumed as soon as possible thereafter.

As an “interruption without prior notice”, the February 5, 2005, water main break was known by the complainants on Sunday, February 6, 2005, at the latest.  Persons calling respondent during the night of February 5, 2005, and early morning of February 6, 2005, reached a telephone recording advising of a system problem and that respondent was attempting to locate the source of the problem and would make repairs as soon as possible.  Inasmuch as respondent had no other information until the site of the water main break could be located, it is impossible to see what other information respondent could have provided at that time.  Once the break site was located, affected customers were either aware from personal observation or advised in conjunction with the boil water advisory published in the newspaper.  These steps comports with the requirements of phone contact and use of the mass media as required by the Regulation.
  Finally, the service interruption attributable to the February 5, 2005 water main break lasted only long enough for respondent to remedy the situation.  This too comports with the requirements of the Regulation.  Respondent did not violate the provisions of 52 Pa.Code §56.71.
52 Pa.Code §65.2, Accidents, provides, in relevant part:

(a)
General. A public utility shall submit a report of each reportable accident involving the facilities or operations of the public utility in this Commonwealth. The reports shall be addressed to the Secretary of the Commission.

(b)
Reportable accidents. Reportable accidents are those involving utility facilities or operations which result in one of the following circumstances:
(1)
The death or injury of a person.
(2)
An occurrence of an unusual nature, whether or not death or injury of a person results, which apparently will result in a prolonged and serious interruption of normal service of more than 3 days.
Respondent would only be in violation of the provisions of 52 Pa.Code §65.2 if it failed to timely report to the Commission a “reportable accident”.  However, given the definitions contained in the Regulation, the water main break of February 5, 2005, was not a reportable accident.  No person died nor was injured by the water main break.  While the water main break may be considered “an occurrence of an unusual nature”, it was never apparent that it would result “in a prolonged and serious interruption of normal service of more than 3 days.”  In fact, the loss of service was for approximately seventeen hours.
  Clearly, by the very terms of the Regulation itself, respondent was not required to report the water main break that occurred on February 5, 2005.  Consequently, respondent did not violate the provisions of 52 Pa.Code §65.2.
Finally, 52 Pa.Code §67.1, General provisions, provides, in relevant part:
(a)
Electric, gas, water and telephone utilities holding certificates of public convenience under 66 Pa.C.S. § §  1101 and 1102 (relating to organization of public utilities and beginning of service and enumeration of acts requiring certificate) shall adopt the following steps to notify the Commission with regard to unscheduled service interruptions.

(b)
All electric, gas, water, and telephone utilities shall notify the Commission when 2,500 or 5.0%, whichever is less, of their total customers have an unscheduled service interruption in a single incident for six or more projected consecutive hours. Written notification shall be filed with the Commission within five working days after the total restoration of service. Where storm conditions cause multiple reportable interruptions as defined by this section, a single composite report shall be filed. Each report shall contain the following information:

(1)
The approximate number of customers involved in a single incident.

(2)
The geographic area affected, in terms of the county and local political subdivision.

(3)
The reason for the interruption.

(4)
The projected time for service restoration.

(5)
The number of utility workers and others assigned specifically to the repair work..
(6)
The date and time of the first information of a service interruption.

(7)
The date and time that repair crews were assembled.

(8)
The date and time that the supervisor made the first call.

(9)
The approximate time that repair work was started.

(10)
The actual time that service was restored to the last affected customer.

(c)
In addition to the requirements of subsection (b) the utility shall notify the Commission by telephone within one hour after preliminary assessment of conditions reasonably indicates that the criteria listed in subsection (b) may be applicable. The first four items shall be used as guidelines for the telephone report. The Commission will maintain telephone lines for this purpose and will notify each utility of the numbers to be called.

Similar to the conditions with respect to the provisions of 52 Pa.Code §65.2, respondent could only be in violation of the provisions of 52 Pa.Code §67.1 if it was required to provide notice to the Commission of a service interruption and did not do so.  Again, however, the very terms of the Regulation itself excuse respondent from having to comply with respect to the water main break of February 5, 2005.  The Regulation only requires that the Commission be notified of an unscheduled service interruption “when 2,500 or 5.0%, whichever is less, of their total customers” are affected.  No evidence was introduced that the required number of customers ever were, or were reasonably indicated to be, affected by the water main break that occurred on February 5, 2005.  Without proof that respondent was required to notify the Commission in accordance with the conditions prescribed by the Regulation, it cannot be determined that respondent violated the provisions of 52 Pa.Code §67.1.
As with the alleged violation of the provisions of 66 Pa.C.S. §1501, complainants have failed to prove by a preponderance of the evidence that respondent violated the provisions of 52 Pa.Code §§56.71, 65.2 or 67.1.
The Amended Complaint, Township Complaint, and School District Complaint must each be dismissed for failure of the complainants to bear their burden of proof.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainants.

3.
To establish a sufficient case and satisfy the burden of proof, complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaints.  Such a showing must be by a preponderance of the evidence.  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.

4.
Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5.
Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

6.
It is within the purview of the presiding officer, as fact finder, to adjudicate the credibility of the evidence presented.
7.
Absent proof by a preponderance of the evidence that respondent violated the provisions of 66 Pa.C.S. §1501 the Commission has no authority to require any action by respondent when adjudicating an alleged failure by a public utility to provide adequate, efficient, safe, and reasonable service and facilities.

8.
In determining whether respondent has violated the provisions of 66 Pa.C.S. §1501 it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not perfection.

9.
Service provided by a public utility must only be reasonably continuous and without unreasonable interruptions or delay.

10.
No public utility is expected to be a guarantor of either perfect service or the best possible service.

11.
A violation of 66 Pa.C.S. §1501 of failing to provide adequate, efficient, safe, and reasonable service is not the same as the tort of negligence.
12.
The doctrine of res ipsa loquitur is not applicable to Commission proceedings.

13.
What the doctrine of res ipsa loquitur does in a negligence trial in civil court is relieve the plaintiff of having to prove to the jury the causation element of negligence by direct evidence.

14.
The doctrine of res ipsa loquitur is simply inapplicable to an administrative agency hearing where tort law is not controlling and no jury is involved.

15.
The Commission is without power to award damages to a private litigant.

16.
Complainants did not prove by a preponderance of the evidence that the subject water main leaked in the vicinity of the February 5, 2005, break prior to the break occurring.

17.
The mere fact that a water main broke does not, in and of itself, prove that the public utility owning the water main did not provide adequate, efficient, safe, and reasonable service and facilities.
18.
A violation of the provisions of 66 Pa.C.S. §1501 can be found if there have been repeated water main breaks or if there has been a failure to make reasonably prompt repairs or provision for alternative service by the public utility involved.

19.
Under the facts and circumstances surrounding the water main break of February 5, 2005, respondent did not violate the provisions of 66 Pa.C.S. §1501 in any way.
20.
Complainants failed to prove by a preponderance of the evidence that respondent violated the provisions of 66 Pa.C.S. §1501.

21.
Respondent complied with the provisions of 52 Pa.Code §56.71 in connection with the events surrounding the water main break of February 5, 2005.

22.
In accordance with the provisions of 52 Pa.Code §65.2, the water main break of February 5, 2005, was not a reportable accident.

23.
In accordance with the provisions of 52 Pa.Code §67.1, respondent did not have to notify the Commission about the water main break that occurred on February 5, 2005.

24.
Complainants did not prove by a preponderance of the evidence that respondent violated the provisions of 52 Pa.Code §§56.71, 65.2, or 67.1.

25.
Complainants’ Complaints must each be dismissed for failure of the complainants to bear their burden of proof.

ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Amended Formal Complaint filed on January 12, 2006, by Neil R. Rahn, David Singerling, et al. with the Pennsylvania Public Utility Commission against Pennsylvania-American Water Company, Docket Number C-20054919, is dismissed.
2.
That the Complaint filed on June 22, 2005, by the Township of Spring with the Pennsylvania Public Utility Commission against Pennsylvania-American Water Company, Docket Number C-20054746, is dismissed.

3.
That the Complaint filed on September 27, 2005, by the Wilson School District with the Pennsylvania Public Utility Commission against Pennsylvania-American Water Company, Docket Number C-20055371, is dismissed.

4.
That the record at Docket Number C-20054919 be marked closed.

5.
That the record at Docket Number C-20054746 be marked closed.

6.
That the record at Docket Number C-20055371 be marked closed.
Date: September 25, 2006















Wayne L. Weismandel






Administrative Law Judge

�	While it would not seem possible to reply to new matter that one had not yet received, the documents are date stamped by the Commission’s Secretary’s Bureau as stated.  Obviously, the respondent’s School District Answer was served on (and received by) the School District before it was date-stamped by the Secretary’s Bureau.


�	At the request of OCA and with the acquiescence of respondent, on June 28, 2006, I issued subpoenas for the appearance of Brian Hassinger and John Rothwell to be called as on cross-examination by OCA.


�	Complainant Creveling, whose real estate suffered considerable damage when sinkholes appeared subsequent to the February 5, 2005 water main break, is the plaintiff in an action before the Court of Common Pleas of Berks County, Pennsylvania.  The seven defendants in that action include respondent and the developers of the subdivision where the Creveling residence is located.


�	Carey B. Dopp v. Williamsburg Borough Department of Water and Sewer, 59 Pa. PUC 25 (1984) is not to the contrary.  In Dopp, the inadequate service was found to be the failure to repair the broken water line, not the fact of breakage due to freezing.


�	In fact, water did not surface at all from this water main break.  Water was discovered on the surface of Shelley Drive on the morning of Sunday, February 6, 2005, but that water was being pumped by basement sump pumps from two homes facing on Shelley Drive, two blocks away from the site of the water main break.


�	A boil water advisory had to remain in effect until laboratory results were obtained confirming that the water was potable.  This does not negate the rapid restoration of service once the site of the main break was located.  Respondent supplied bottled water for use at the School District’s affected facility on Tuesday, February 8, 2005 (the School District had decided to shut its facility on Monday, February 7, 2005, because of lack of access from Iroquois Avenue).  The boil water advisory was lifted on Wednesday, February 9, 2005.


�	The Amended Complaint only refers to “Section 1501 [of the Public utility Code] and applicable regulations” without specifying any particular Commission Regulations.


�	It should be noted that the Commission itself has recognized that its notification requirements for unscheduled water service interruptions are in need of improvement.  To that end, a Proposed Policy Statement Relating to Unscheduled Water Service Interruptions and Associated Actions was published in the July 29, 2006, Pennsylvania Bulletin, seeking written comments within thirty days of publication.  Obviously, the Proposed Policy Statement does not apply to respondent’s actions in this case.


�	Even if the loss of service was viewed as including the period waiting for the laboratory tests to confirm that the water was potable, the period only included Sunday, February 6, 2005, through Tuesday, February 8, 2005.  This is not a period of more than 3 days.
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