  
 PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA  17105-3265


Public Meeting held October 19, 2006
Commissioners Present:


Wendell F. Holland, Chairman


James H. Cawley, Vice Chairman


Kim Pizzingrilli

Terrance J. Fitzpatrick
Dennison Township Board of Supervisors




C-20031319
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Luzerne County 

OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed on August 14, 2006, by the Dennison Township Board of Supervisors (Township) to the Recommended Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur issued herein on July 24, 2006.  On August 24, 2006, Reading, Blue Mountain & Northern Railroad (Railroad) filed Reply Exceptions.
History of Proceeding
On or about September 25, 2003, the Township, through its counsel, filed a formal Complaint with the Commission against the Railroad alleging that the Railroad “refuses, neglects, and otherwise ignores its responsibility to maintain its own drainage tunnel and culverts, which lie underneath its railroad tracks, beds and rights of way along Pa. State Highway 2041.”  

According to the Commission’s records, an Answer was not filed by the Railroad.  The Commission did not receive a return receipt.  The Railroad contended it was not served a copy of the Complaint.  (Pre-hearing conference Transcript 9/7/2004    at 9.)  The Commission’s file shows that a Formal Complaint Notice (Notice) was sent via certified mail/return receipt requested, by the Commission’s Secretary’s Bureau to the Railroad at P.O. Box 218 Port Carbon, Pennsylvania 19549 on October 6, 2003.  The same Notice (same date and also sent via certified mail, return receipt requested) was sent to Pennsylvania Department of Transportation (PennDOT) and Luzerne County (County).  On October 27, 2003, PennDOT filed an Answer.  The County did not file an Answer but participated in both hearings.

On or about March 3, 2004, the Township filed a Petition for Subpoena for Entry and Production of Documents.  On or about April 7, 2004, the Railroad filed a Response to the Petition for Subpoena.  On July 2, 2004, a Notice was issued scheduling a pre-hearing conference for September 7, 2004.  The September 7, 2004 pre-hearing conference was attended by the Township, the Railroad, and PennDOT.  The Township, the Railroad, and PennDOT were each represented by counsel.  The County did not participate in the pre-hearing conference.

On or about September 13, 2004, the Railroad filed a Motion to Dismiss for Lack of Jurisdiction, alleging that the instant Complaint did not relate to safety concerns but was, rather, a tort action involving riparian rights.  On or about September 21, 2004, the Township filed an Answer.   On or about the same date, the Township filed a document titled “Errata.”  On October 6, 2004, an Interim Order was issued denying the Motion.

On December 10, 2004, a Second Interim Order was issued ordering the Parties to do the following: (1) finish discovery by January 21, 2005; (2) arrange for the Township to inspect the Railroad’s property; (3) allow the Township to inspect and return the site to pre-inspection configuration; (4) have the Railroad’s inspector oversee the inspection; and (5) be prepared to address the list of questions provided by the ALJ at the hearings on the merits. 

After several notices and scheduling changes, hearings on the merits were conducted on June 14 and August 24, 2005.  The Township, Railroad, PennDOT and the County appeared and each was represented by counsel.  The Township sponsored forty-four exhibits and presented the testimony of several witnesses.  PennDOT sponsored one exhibit and the written and oral testimony of one witness.  The County did not submit any exhibits and presented the testimony of one witness.  The Railroad sponsored one exhibit and the testimony of one witness. 

The June 14, 2005 transcript comprised 357 pages.
  The August 24, 2005 transcript comprised 224 pages.
  The transcript for 8/24/05 revealed, at page 199, that the Township successfully entered Exhibits 38-44 into evidence.
  The Township’s Exhibits 1-37 and the Railroad’s Exhibit 1 were entered into the record on June 19, 2006, by Interim Order dated June 8, 2006, when no Party filed any written objection(s).



In her Initial Decision, the ALJ recommended that the Township’s Complaint be dismissed.  (I.D. at 19).  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted. 
Discussion


By way of background, this proceeding involves two drainage culverts’ the southernmost referred to as Culvert One, and the northern one referred to as Culvert Two.  The railroad embankment, through which the culverts currently pass, was historically the property of two railroads, which formerly ran parallel to each other.  The westernmost of the railroads was the Lehigh Valley Railroad and the easternmost was the New Jersey Central.



The current owner of the former Lehigh Valley line is the railroad which is a Party to this proceeding; namely, the Reading, Blue Mountain & Northern Railroad, which acquired the line from Conrail in the early 1990’s.  The only maps in the Railroad’s possession showing the relevant portion of the line have been introduced into evidence, but they only show Culvert One.  The line formerly owned by Jersey Central is currently owned by Pennsylvania’s Department of Conservation and Natural Resources (DCNR) as part of its Rails-to-Trails system.  DCRN is not a party to this proceeding.


To the west, the area adjacent to Culvert Two is owned by Mr. and Mrs. Russell Haas.  The area surrounding Culvert One is abutted by unidentified property owners and a highway owned by PennDOT.  The land to the east of the highway, which is owned by various private landowners, slopes upward.  The area relevant to this discussion lies entirely within the Township.



During the course of this proceeding, the Township conducted an excavation in the area purported to be the inlet of Culvert Two and determined that dye poured into the ground at that location traveled through the railroad and DCNR’s embankment and exited to the east of DCNR’s embankment.  The excavation revealed stone rubble which could be construed to be debris forming the entrance to a culvert.  The ownership of the ground where the “inlet” for Culvert Two is located remains somewhat in dispute.



An additional problem is that the deed to the Haas family’s property adjoining the railroad embankment at Culvert Two does not employ a metes and bounds description, so a surveyor employed by the Township “projected” a property line based on the adjoining properties.  The surveyor testified that the point at which the dye was poured was 1.3 feet on the railroad side of that line but more than seven feet beyond fifty feet from the center line of the Railroad’s active track.  (Tr. at 66-78, 87).  Therefore, it remains unclear on whose property the purported inlet to Culvert Two is located.  It is clear, however, that if Culvert Two exists, then it runs through property owned by DCNR to its point of exit as well as running underneath that portion of the embankment owned by the Railroad.  (Tr. at 70). 

 



Culvert One currently discharges into a concrete pipe culvert which is located on DCNR’s lands.  (Tr. at 181-182).  The Township’s own expert testified that any increase in the size of the Railroad’s Culvert One would require a secondary improved culvert under the DCNR’s land.  (Tr. at 183).  The Township’s expert also opined at the hearing that the Railroad should reopen Culvert Two and construct either an enlarged or additional culvert at Culvert One.  No expert testimony was offered at the hearing regarding the sizing, costs or feasibility of constructing such a culvert.  (Railroad’s Main Brief at 1-3)



In her Initial Decision, ALJ Jandebeur reached Findings of Fact Nos. 1‑28 (I.D. at 4-7) and Conclusions of Law Nos. 1-7 (I.D. at 18-19).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. P.U.C., 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In its first Exception, the Township objects to the ALJ’s Conclusion of Law No. 3, which is as follows:
3.
The burden of proof is on the [Township].  66 Pa. C.S. § 332.
The Township avers that, in the instant case, the ALJ did not apply the standard of preponderance of the evidence to the case, but rather a higher standard of clear and convincing evidence.  (Exc. at 14-15).


On review of this Exception, we find it not to be meritorious.  As the Party seeking affirmative relief from the Commission, the Township bears the burden of proof.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Township had to demonstrate that the Railroad was responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).



We further note that such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960).  (I.D. at 9).


On review, we conclude that the ALJ applied the proper standard of “preponderance of the evidence” to the burden of proof issue herein.  The ALJ also properly concluded that the Township had not met that standard.  Specifically, the Township failed to prove that the Railroad is either an owner or the sole owner of the facility complained of and that the Railroad is responsible or accountable for the problem described in the Complaint.  (I.D. at 18).  Accordingly, this Exception is denied.


In its second Exception, the Township objects to the ALJ’s Conclusion of Law No. 5, which is as follows:
5.
[DCNR] as a property owner of the land where the discharge of Culvert Two exists would be affected by this matter and is therefore, an indispensable party.  CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A.2d 372 (1994); Mechanicsburg Area School District v. Kline, 494 Pa. 476, 431 A.2d 953 (1981).
The Township contends that the ALJ, in referring to the issue of the DCNR’s ownership of the relevant land, is engaging in consideration of matters outside the scope of the case.  (Exc. at 15-16).


On review of the Township’s Exception, we find it not to be meritorious.  
Before the Township could prevail on its claim that the Railroad violated Section 1501 of the Public Utility Code by failure to maintain its facilities, the Railroad’s ownership of the facility had to be a stipulated fact, a judicially noted fact, or a matter of record by some other means.  That was not done here.

Accordingly, the ALJ, after concluding that the Commission had jurisdiction over this matter, also properly found that the Township failed to prove that the Railroad owns the land upon which the facility sits.  It is fundamental that if a utility refuses to agree to a complainant’s factual assertions of facility ownership, then the complainant must proceed to prove that ownership. 

Here, after the conclusion of two full days of hearings, nearly 600 pages of testimony, and more than fifty exhibits, ownership of the land comprising Culvert Two (effectively, “the facility”) remained unproven.  Whether the Railroad owns the land under the excavated area or not is still disputed.  Moreover, the Railroad steadfastly refused to stipulate to ownership.  

While the Parties appeared to agree that the discharge of Culvert Two flows onto DCNR’s land, the metes and bounds of DCNR’s ownership was not proven, nor was any acceptance of such metes and bounds by DCNR provided.  Indeed, another Party besides DCNR, the Haas family, may have an affected property interest.  Whether the Haas family’s property interests are implicated was touched upon, but also neither stipulated, nor proven.  In fact, as the Township’s surveyor noted, since the Haas’ deed is not in “metes and bounds” the Haas’ property lines posed a “little bit of a problem.”  (8/14/2005 Tr. at 53)  Finally, to what extent DCNR’s property interests are implicated remains in question.  (I.D. at 12).  

As such, the ALJ properly concluded that DCNR, as the property owner of the relevant land, is an indispensable party to the instant proceeding.  We would further note that property line disputes are court of law issues, not adminis- trative issues, and that the Commission lacks jurisdiction to adjudicate them.  Fairview Water Company v. PA PUC, 509 Pa. 384, 393, 502 A.2d 162 (1985).  Accordingly, for the above reasons, this Exception is denied.


In its final Exception, the Township objects to the ALJ’s Conclusion of Law No. 6, which is as follows: 
6.
[The Township’s] failure to join DCNR divests the Commission of jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975). 
(Exc. at 17).



An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without impairing or infringing upon those rights.  Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431, A.2d 883 (1981); Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 346 A.2d 788 (1975).  The failure to join an indispensable party deprives the court of subject matter jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975).  Furthermore, Pennsylvania law allows this objection to be raised at any time during the proceedings.
  DeCoatsworth v. Jones, 536 Pa. 414, 639 A.2d 792 (1994).


As discussed above, due to DCNR’s ownership of part of Culvert Two, it must have the opportunity to protect that interest.  Indeed, all parties affected by a remedy must have the opportunity to protect their interests.  Therefore, if the Haas family’s property interests are implicated, they too are indispensable parties to this Complaint.  CRY, Inc. v. Mill Service, Inc., 536 Pa. 462, 640 A2d 372 (1994).  Accordingly, the ALJ properly concluded that, without DCNR present as a party in this proceeding, the Commission is without jurisdiction to fashion a remedy for the Township.  (I.D. at 15‑17).
Finally, we note that, during the first hearing herein, the Township was advised that DCNR appeared to be an indispensable party.  The Township appeared to have a theory of the case which would enable it to proceed without the inclusion of DCNR and, thus, chose not to petition for its inclusion.  (I.D. at 17-18).  However, as properly found by the ALJ, that theory was legally incorrect.  For the above reasons, the Township’s final Exception is denied.  

Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Township’s Exceptions are not meritorious, and accordingly those Exceptions will be denied.  The ALJ’s Initial Decision will be adopted; THEREFORE,


IT IS ORDERED:



1.
That the Exceptions filed by Dennison Township Board of Supervisors to the Initial Decision of Administrative Law Judge Ember S. Jandebeur issued on July 24, 2006, are denied.


2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur herein, issued on July 24, 2006, is hereby adopted.
3.
That the Formal Complaint of Dennison Township Board of Supervisors v. Reading, Blue Mountain & Northern Railroad at Docket No. C-20031319 is dismissed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 19, 2006
ORDER ENTERED:  October 20, 2006



	�	References to this transcript will appear as 6/14/05 Tr. followed by a page number.


	�	References to this transcript will appear as 8/24/05 Tr. followed by a page number.





	�	The court reporter for 8/24/05 listed the Township’s exhibits as the Railroad’s exhibits.  The written transcript, however, at page 199, clearly showed that they are the Township’s exhibits.


	�	Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter or that there has been a failure to join an indispensable party, the court shall order that the action be transferred to a court of the Commonwealth that has jurisdiction or that the indispensable party be joined, but if that is not possible, then it shall dismiss the action.  Pa. R.C.P. § 1032 (b).
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