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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration is the Petition for Reconsideration of Joseph Scheidly (Complainant), filed on September 6, 2006, to the Commission’s Opinion and Order entered on August 22, 2006, in the above-captioned proceeding.
  

History of the Proceeding

On January 20, 2006, the Complainant filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO).  The Complaint alleged that being required to pay late charges and a security deposit constitutes “double jeopardy” in violation of Article 1, sec. 10 of the Pennsylvania Constitution.  (Complaint at 5).  Although not stated, the Complaint was an appeal of a decision on informal complaint issued by the Commission’s Bureau of Consumer Services (BCS) at #2022745.  By letter dated January 5, 2006, BCS informed the Complainant that the Commission’s regulations permit utilities to impose security deposit requirements upon existing customers under certain circumstances and stated its determination that PECO’s actions were in compliance with those regulations.  (I.D. at 1).
On February 22, 2006, PECO filed its Answer denying the material averments of the Complaint and explained that the Complainant had been charged a security deposit for delinquency, as permitted by 52 Pa. Code § 56.41; that the Complainant had a poor payment history with many missed payments; and that on July 29, 2005, the Complainant had been charged a $184.00 security deposit which had been billed in three installments.  The BCS decision was attached to the Answer.  (I.D. at 1-2).
An Initial Hearing in this case was scheduled for the morning of April 26, 2006, before Administrative Law Judge Marlane R. Chestnut.  However, on March 1, 2006, the Complainant filed a Motion for Default or Summary Judgment.  In it, the Complainant requested that summary judgment be entered in his favor.  The Complainant alleged that in its Answer, PECO gave no genuine issue of material fact and refused to answer Mr. Scheidly’s Complaint or plead a defense.  (I.D. at 2).  On May 9, 2006, PECO filed and served its Answer to Complainant’s Motion for Summary Judgment.  In this Answer, PECO asserted that the Complainant was not entitled to summary judgment in his favor.  

In her Initial Decision issued May 19, 2006, the ALJ denied the Complainant’s request for a default judgment.  The ALJ also denied the Complainant’s request for summary judgment in his favor and found, as a matter of law, that judgment should be entered in favor of PECO.  (I.D. at 8).  On May 26, 2006, the Complainant filed Exceptions to the ALJ’s Initial Decision.  In our Order entered August 22, 2006, we denied the Complainant’s Exceptions and adopted the ALJ’s Initial Decision.  
Discussion



The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553 (1982) (Duick):

A petition for reconsideration, under the provision of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsylvania Railroad Company case,
 wherein it was said that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them . . . .” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.

56 Pa. PUC at 559 (footnote supplied).



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pennsylvania Public Utility Commission, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pennsylvania Public Utility Commission, 659 A.2d 1055 (Pa. Cmwlth. 1995).



In his Petition, the Complainant asserts that his “constitutional rights to Double Jeopardy under the 14th Amendment of the United States Constitution have been violated” by us in our Opinion and Order entered August 22, 2006.  The Petition cites United States of America v. Security National Bank, 546 F.2d 492 (1976) (Security), in support of his position.  (Petition. at 1).  See also, Opinion and Order entered August 22, 2006, (Opinion and Order) footnote 1, page 5, regarding the Security case.


We note that the issue of double jeopardy was also raised by the Complainant in his Complaint and in his Exceptions.  As a result, the issue of double jeopardy was thoroughly discussed in the ALJ’s Initial Decision and in our Opinion and Order.  (I.D. at 5-6; Opinion and Order at 5-6).  Therein, we concluded that the Complainant’s Exceptions were not meritorious, and therefore, they were denied.  


On review of the Complainant’s Petition, and in light of the record as described in the proceeding, we find that the Complainant has failed to allege any “new and novel arguments” such as would persuade us to reverse, modify or amend our Opinion and Order of August 22, 2006.  Accordingly, the Complainant’s Petition is denied; THEREFORE,


IT IS ORDERED:  That the Petition for Reconsideration filed by Joseph Scheidly, relative to the Opinion and Order entered herein on August 22, 2006, is denied.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 22, 2007
ORDER ENTERED:  March 26, 2007
	�	On September 15, 2006, the Secretary’s Office returned the Complainant’s Petition for verification and certificate of service.  The completed documents were received by the Secretary’s Office on September 19, 2006. 


� 	Pennsylvania R. Co. v. Pennsylvania Public Service Commission, 179 A. 850 (Pa. Super. 1935).
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