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Before the Commission for consideration is the Initial Decision (I.D.) dismissing the Complaint of Jerry Prosser (Complainant) against Columbia Gas of Pennsylvania, Inc. (Respondent).  The Complainant alleged that Respondent caused substantial damage to his sidewalk and driveway when it repaired or replaced a gas line in front of his residence.  The I.D. sustained the Respondent’s Preliminary Objection on the basis that the Commission lacks subject matter jurisdiction over the allegations in the Complaint, and dismissed the Complaint.  I respectfully disagree.

The Public Utility Code imposes a duty on every public utility to furnish and maintain adequate, efficient and reasonable service to the public.  Section 1501 provides, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public….. 

66 Pa. C.S. §1501.


The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995).  Section 102 of the Public Utility Code defines “service,” and reads, in pertinent part:

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them….

66 Pa. C.S. §102.


Furthermore, “[s]ervice is confined not only to the distribution of” the primary service (i.e. the distribution of electrical energy, or, in this case, natural gas), “but includes any and all acts related to that function,” including the maintenance practices it [the public utility] undertakes with its facilities in a right-of-way.  West Penn Power Co. v. Pa. PUC, 578 A.2d 75 (Pa. Cmwlth. 1990).  Finally, the Commission has held that a public utility allowing a damaged driveway to remain in disrepair for a lengthy period of time may constitute unreasonable service.  Lester Ely v. Pa. American Water Co., Docket No. C-20055616, Remand Order entered July 10, 2006 (recognizing that the utility’s allowance of a damaged driveway to remain in disrepair for over four years may not be reasonable, and remanding the case to the Office of Administrative Law Judge).

In the instant proceeding, the Complainant alleged that Respondent caused substantial damage to his property when it repaired or replaced a gas line in front of his residence in the Fall of 2004, and that subsequent repairs for the damage have been unsatisfactory.  Although the Complainant is not a customer of Respondent (F.O.F. 2),   the Commission has subject matter jurisdiction to hear this Complaint.  The controversy before us concerns the reasonableness of a public utility’s service to the public and lies within the authority delegated to the Commission by the Legislature in the Public Utility Code.  Whether Respondent damaged the Complainant’s driveway and sidewalk when it repaired or replaced a gas line in front of his residence, and whether Respondent repaired the alleged damage in a timely and satisfactory manner are issues properly before this Commission.


For the reasons set forth above, I will move that Respondent’s Preliminary Objection be denied and that this proceeding be remanded to the Office of Administrative Law Judge for a hearing and decision.  The Complainant will have an opportunity to prove that Respondent has violated a statute, regulation or order of this Commission, and Complainant is cautioned that the burden of proof rests on the Complainant.  66 Pa. C.S. §332(a).  Additionally, the Complainant is reminded that the Commission lacks the authority to award damages,
 Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).

THEREFORE, I MOVE THAT:
1. The Preliminary Objection filed by Columbia Gas of Pennsylvania, Inc. is denied.

2. The Initial Decision is reversed consistent with this Motion.

3. This proceeding be remanded to the office of Administrative Law Judge for a hearing and decision.

4. The Office of Special Assistants prepare the appropriate Opinion and Order.

DATE:  September 28, 2006


________________________







TERRANCE J. FITZPATRICK







COMMISSIONER
�   I note that Complainant’s request for relief in his formal complaint did not seek damages but requested that the Commission order Respondent to repair the damage to his property.





