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Before us for consideration is the Initial Decision of Administrative Law Judge Ember S. Jandebeur (“ALJ”) disposing of the complaint filed by Deborah K. Scott (“Complainant”) against Pennsylvania-American Water Company (“PAWC” or “Company”).  The Complainant, who appeared pro se, has lived alone at the property since 1992, is disabled and on Social Security (NT 20, Complaint at 3).  The complaint initially consisted of two issues.  The first issue involves the Complainant’s dissatisfaction and continued problems after repair work was done on her property due to a PAWC water main break in the vicinity of the Complainant’s property in August 2000.  Hanover Enterprises (“Contractor”), a Company-hired firm, made the repairs.  FOF 12.  The second issue was a high bill complaint, which apparently has been settled to the parties’ satisfaction and subsequently severed from the instant proceeding.   As this issue is now moot, my motion addresses only the allegation of continuing property damage caused by the PAWC water main break.


The instant complaint was filed on July 21, 2005, approximately five years after the water main break which caused foundation and property damage and basement flooding.  PAWC does not deny this allegation, having in fact filed an insurance claim for the damages.  The Complainant now alleges that her foundation is separating; she has water and rodents coming through her basement when it rains; all of her landscaping is gone; and her yard has subsided.  She alleges that the Company created the problem and she wants “the job done right.” FOF 3.
  While PAWC hired the Contractor to do the work, they did not oversee the work done on the Complainant’s damaged basement wall.  FOF 15.

Perhaps some background information is necessary to clarify the Complainant’s desire to pursue her complaint.  The Complainant testified that back in 1984 there was a main break in front of her house.  At that time, PAWC advised her that it was her responsibility, and she expended approximately $10,000 to excavate and replace piping, etc.  Water was still leaking into her basement and she later learned that it was PAWC’s main which caused the initial problem.  PAWC’s main broke again in 1994 and again, there was flooding in her basement.  Although PAWC repaired the main in 1994, it broke again in August 2000 and it was this water main break that caused the most damage to the foundation as well as basement flooding.  In the spring of 2001, after the winter thaw, water was again coming into the basement, but this time it was on the other side where she had never had flooding before.  She indicated she made a number of calls to the Company and that she was waiting for their response.  The Complainant also alleged she was hung up on and eventually PAWC employees refused to speak to her.  In her words, “It became a three-ring circus”.  (NT 16-20).

PAWC presented two witnesses.
  The first witness testified there were no customer contacts after August 2000 regarding property damage at the residence.  (NT 62).  However, when the Complainant was queried by the ALJ as to whether or not she took notes regarding the telephone calls to the Company, she responded “yes” she did.  (NT 27).


The second witness produced by PAWC was a representative from their insurer, St. Paul’s Travelers Insurance Company, which provides a general liability policy for PAWC.  When asked to elaborate, the PAWC witness stated, “it is a policy of insurance against negligent acts for which the Company may have committed or may have failed to something correct (sic) in an instance.” (NT 66).  Insurance company records indicate that the sum of $15,113 was paid to Hanover Enterprises, the contractor hired by PAWC.  (NT 73).

The Complainant testified that an employee of PAWC, Mr. Jim Fritz, came out to her property on October 5, 2005 for the purpose of assessing the alleged damage and stated that he would be sending some contractors to the property to take pictures.  On October 6, 2005, Mr. John Fritz, an employee of Hanover Enterprises, visited the property and allegedly stated he would be cleaning up the basement and drying it out.  The Complainant further testified that a fellow Hanover Enterprises employee named Jim, who allegedly checked the foundation and performed extensive measuring, accompanied Mr. John Fritz.  Both gentlemen indicated at that time that they were to submit all of the findings to PAWC.  When contacted by the Complainant regarding the outcome of the appraisal, she was told by Hanover Enterprises they “did not know where to send the appraisal bills.”
 (NT 20, 21).  

Additional testimony from the Complainant alleges that John, the Hanover Enterprises employee who visited the property on October 6, 2005, had taken pictures and “they were totally amazed at the damage and how bad it is.”  (NT 22).  The Complainant also stated that John (who was on vacation at the time of the hearing) had all the pictures.  (NT 47).

On April 11, 2006, the ALJ issued an Initial Decision dismissing the complaint for failure of the Complainant to meet her burden of proof that PAWC is responsible or accountable for the issues raised in her complaint, and by reason that the complaint is time barred.  COL 2, 3.  I disagree.  I cannot imagine an instance where a company would not be responsible for either the actions or work product of either its employees or its hired sub-contractors.  If it is true that PAWC employee Mr. Jim Fritz visited the Complainant’s property on October 5, 2005, and subsequently contacted Hanover Enterprises to examine the property on October 6, 2005, and Hanover Enterprises has in its possession photographs of the current foundation and property and water damage as alleged by the Complainant, then it appears obvious some form of customer contact had occurred since the initial water main break repairs in 2000.  To this extent, I disagree that the Complainant’s claim is time barred as proposed by PAWC and agreed to by the ALJ.  

This case runs rampant with discrepancies and I cannot make a determination until the parties provide additional information to be made part of the record in this proceeding.  My suggestion is to remand this case to the Office of Administrative Law Judge to obtain additional information from PAWC and the Complainant as directed below, to be followed by the issuance of a decision on remand.
THEREFORE, I MOVE:


1.  That the matter be remanded to the Office of Administrative Law Judge. 

2.  That the Office of Administrative Law Judge solicit responses from both PAWC and the Complainant to the directives set forth below:

A.  The parties are directed to provide documentation that a Company 
representative visited the Complainant’s property on or about 
October 5, 2005, describing the contact which precipitated the visit, as 
well as providing results of the visit.

B.  The parties are directed to provide documentation that a representative 
of Hanover Enterprises visited the Complainant’s property on or about 
October 6, 2005, describing the contact which precipitated the visit, as 
well as providing results of the visit.
C. The parties are directed to provide current photographs of the alleged property damage in question, which photographs must be date and time stamped.

3.  That both PAWC and the Complainant comply with the above directives within 20 days after receipt of the request for additional information from the Office of Administrative Law Judge.

4.  That the matter be held in abeyance pending the receipt of the requested information.  The Office of Administrative Law Judge shall then set the matter for an expedited hearing, if deemed necessary, and issue a decision on remand.


5.  That the Office of Special Assistants prepare the appropriate Order consistent with this Motion.

Dated: ____________________

_________________________







Bill Shane, Commissioner

� The Complainant did not present any professional witnesses to testify on her behalf nor did she present any documentary evidence (such as time-dated photographs) in support of her claims.  FOF 18.


�  I find it incredulous that the Company did not present a witness from Hanover Enterprises.


�  Clearly, a miscommunication exists between PAWC and the Contractor.  Note that this is the same Contractor who did the initial property damage repairs in August, 2000.
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