BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

James Gallagher




:











:

v.





:

F-01603719









:

Philadelphia Gas Works



:
INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On May 28, 2005, James Gallagher (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that he is being held responsible for charges incurred after he had moved out of the property.  On December 2, 2005, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated February 28, 2006 I was assigned to this case and an initial hearing was scheduled for April 25, 2006.  
The initial hearing was held as scheduled.  Complainant appeared pro se and testified.  He introduced three exhibits, all of which were admitted into evidence.  Respondent was represented by Andre Dasent, Esq.  Respondent presented the testimony of Jack Irizarry, a customer review officer for Respondent.  Respondent introduced four exhibits, all of which were admitted into evidence.
A further hearing was held on June 1, 2006.  Complainant again appeared pro se and testified.  Complainant introduced two additional exhibits, both of which were admitted into evidence.  Respondent was again represented by Andre Dasent, Esq., and testimony was provided by Jack Irizarry. 
The hearing transcript consists of 74 pages.  The record closed on July 5, 2006.  
FINDINGS OF FACT
1.
Complainant, James Gallagher, resided as a tenant at 4713 Torresdale Avenue, 2nd Floor, Philadelphia, PA 19124, beginning on February 1, 2001.  Tr. 34.
2.
Respondent initiated gas service to the Torresdale Avenue apartment in Complainant’s name on April 17, 2001, and his bills for service were prorated back to February 1, 2001.  Tr. 34.   
3.
Complainant was incarcerated in the Philadelphia Prison System from June 17, 2001 until November 14, 2001.  Tr. 8-9, 67, Complainant Ex. 2.
4.
Complainant resided at the New Attitudes in Recovery Inc. facility, 3472 Frankford Avenue, Philadelphia, PA 19134 from November 14, 2001 until June 5, 2003.  Tr. 11-12, 64-65, Complainant Ex. 4.

5.
On July 8, 2003, Complainant visited one of Respondent’s district offices and requested service to his present address, 8737 Cottage Street, 2nd Floor, Philadelphia, PA 19136.  At that time Respondent became aware of Complainant’s desire to terminate service to the Torresdale Avenue apartment, and Respondent consequently scheduled service to be terminated at that property on July 12, 2003.  Tr. 27-28, 31, PGW Ex. 1.
6.
Respondent’s position at the hearing was that it would adjust Complainant’s account accordingly if he provided verifiable proof that he moved out of the Torresdale Avenue apartment before July 12, 2003.  Tr. 64-65, PGW Ex. 1.
7.
Respondent was able to verify the truthfulness of a letter (Complainant Ex. 1) provided by Complainant which states that he resided at the New Attitudes in Recovery Inc. facility from November 14, 2001 to June 5, 2003.  Tr. 64-65.
8.
Complainant is presently a customer of Respondent at 8737 Cottage Street, 2nd Floor, Philadelphia, PA 19136.  Tr. 5, 23, PGW Ex. 1 at 8.  
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Company, F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Company, 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).


In the present case, Complainant claims that Respondent is unlawfully holding him responsible for payment of charges which accrued after he had moved out of the apartment where he had been residing.  It is undisputed that on February 1, 2001, Complainant became a tenant at 4713 Torresdale Avenue, Philadelphia, PA 19124 and began using gas service.  However, Complainant claims that he should not be held responsible for bills gas service rendered after August 15, 2001.  In support of his position, Complainant points to a letter (Complainant Ex. 1) dated July 10, 2003, purportedly from his landlord, a Michael J. Rumer, and addressed to a Philadelphia Gas Works customer service representative, which states that Complainant had not been a tenant or resident at the Torresdale Avenue property since August 15, 2001.  Also in support of his position, Complainant presented a letter (Complainant Ex. 2) dated November 20, 2001, from Evelyn Gendelman and Linda Bowser of the Philadelphia Prison System, Inmate Services Division, and addressed to “To Whom it may concern”, which states that Complainant was incarcerated in the Philadelphia Prison System from June 17, 2001 until November 14, 2001.  And as additional support for his position, Complainant presented at the further hearing in this case, a letter (Complainant Ex. 4) from Larry Gallagher, the director of the New Attitudes in Recovery Inc. facility, and addressed to “To Whom It May Concern”, which states that Complainant was admitted to the facility on November 14, 2001, and discharged from the facility on June 5, 2003.



Respondent originally took the position that Complainant should be held responsible for the bills for gas service to the Torresdale Avenue apartment from February 1, 2001 to July 12, 2003.  In support of that position, Respondent stated that it did not receive notice to discontinue service to the apartment until July 8, 2003, when Complainant visited one of its district offices and requested service at another address (his present address) and at that time termination of service to the Torresdale Avenue apartment was scheduled effective July 12, 2001.  However, during the informal complaint process in regard to this matter, Respondent took the position that it would adjust Complainant’s account accordingly if he provided verifiable proof that he moved out of the Torresdale Avenue apartment before July 12, 2003.  PGW Ex. 1.  Prior to the further hearing on the formal complaint, Respondent was able to verify the veracity of the letter from the director of the alcohol treatment facility, New Attitudes in Recovery Inc.  Consequently, at the further hearing, Respondent revised its position and averred that Complainant should be held responsible for payment of bills for gas service to the Torresdale Avenue apartment from February 1, 2001 to November 13, 2001.  Tr. 65.


Still dissatisfied however, Complainant asserted at the further hearing that his responsibility for payment of gas service to the Torresdale Avenue apartment should end on August 15, 2001, in light of the letter from his landlord stating that August 15, 2001 was his last day as a tenant at the property, and the letter from the Philadelphia Prison System stating that he was incarcerated from June 17, 2001 until November 14, 2001.  In response, Respondent questioned the veracity of the landlord’s letter.  Respondent’s witness, Mr. Irizzary, noted that while the letter from the landlord states that Complainant had not resided in the apartment since August 15, 2001, the letter from the Philadelphia Prison System states that he was incarcerated from June 17, 2001 until November 14, 2001.  Tr. 69.  Mr. Irizzary did not dispute the veracity of the letter from the Philadelphia Prison System.  Tr. 67.  Importantly, however, Mr. Irizarry testified that Respondent’s tariff requires customers to contact Respondent seven days prior to the date when they want service terminated, and Complainant did not inform Respondent of his desire to have service terminated to the Torresdale Avenue apartment until July 8, 2003.  Tr. 65.


The record in this case supports a finding that Complainant be held responsible for payment of bills for gas service to 4713 Torresdale Avenue apartment from February 1, 2001 to November 13, 2001.  Notwithstanding the fact that its tariff requires customers to notify Respondent when they want service discontinued, Respondent is willing to make an allowance in this case and adjust Complainant’s account to reflect termination of service to the Torresdale Avenue apartment November 13, 2001, on the basis of its having verified the truthfulness of a letter stating that Complainant resided in an alcohol treatment facility from November 14, 2001 to June 5, 2003.  I am not willing to find that Respondent should have accepted as verifiable proof of non-residency, the letters from the landlord or the Philadelphia Prison System.  The letter from the landlord addressed to Respondent would have been of greater value to Complainant had it been provided to Respondent closer to August 15, 2001, the date it claims Complainant stopped residing at the property, instead of being provided or sent on July 10, 2003.  And while it is undisputed that Complainant was incarcerated from June 17, 2001 to November 14, 2001, it is not proof in and of itself that Complainant did not intend to maintain gas service to the Torresdale Avenue apartment during his incarceration and that he did not plan to return to the apartment upon his release from prison.  Complainant indicates that while he was in prison he did not contact Respondent to terminate gas service to the apartment because he was only able to make a limited number of phone calls.  Tr. 14-15.  However, Complainant had a duty to notify Respondent of his desire to discontinue service to the Torresdale Avenue apartment even if it required that he do so in writing or by some other means.  


For all of the foregoing reasons, I must sustain the complaint in part and dismiss the complaint in part consistent with this initial decision.  I find that Complainant is responsible for payment of bills for gas service to 4713 Torresdale Avenue, 2nd Floor, Philadelphia, PA 19124 for the period from February 1, 2001 to November 13, 2001.  Respondent is directed to adjust Complainant’s gas service account accordingly.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant met his burden of proof in part and failed to meet his burden of proof in part.
4.
The record in this case supports a finding that Complainant be held responsible for payment of bills for gas service to 4713 Torresdale Avenue, 2nd Floor, Philadelphia, PA 19124 from February 1, 2001 to November 13, 2001.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by James Gallagher against Philadelphia Gas Works at Docket No. F-01603719 is sustained in part and dismissed in part.
2.
That Philadelphia Gas Works adjust the gas service account of James Gallagher to reflect billings for gas service to 4713 Torresdale Avenue, 2nd Floor, Philadelphia, PA 19124 for the period from February 1, 2001 to November 13, 2001.
3.
That this case be marked closed.

Date: October 2, 2006



_______________________________________







Charles E. Rainey, Jr.






Administrative Law Judge
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