BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

BST Foods, LLC




:








:


v.





:

C-20066468







:

PPL Electric Utilities Corporation


:
INITIAL DECISION
Before

Veronica A. Smith
Chief Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On May 30, 2006, BST Foods, LLC (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent) alleging that the security deposit required by Respondent was too high and requesting that it be reduced.  The Complaint was signed by Mohamad Tahir.  

On July 5, 2006, Respondent filed a pleading titled “Answer of PPL Electric Utilities Corporation with Preliminary Motions” seeking to dismiss the Complaint on the basis that (1) the Commission lacks jurisdiction over the allegations raised in the Complaint, (2) the Complaint is insufficient as to form, and (3) the Complaint is insufficient as to substance.  This matter was assigned to me by Motion Judge Assignment Notice dated July 14, 2006.
On August 16, 2006, I issued an Order Striking “Answer of PPL Electric Utilities Corporation with Preliminary Motions” from the record because it failed to comply with the Commission regulations governing the filing of such documents.
  The Order instructed Respondent to file an Answer and any appropriate preliminary objections within 10 days of the date of the Order.
On August 26, 2006, Respondent filed an Answer (Answer) and New Matter, along with a Preliminary Objection seeking to dismiss the Complaint on the grounds that Commission has no jurisdiction over Complainant’s request. 

According to Commission electronic records, as of October 2, 2006, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Preliminary Objection.
  Therefore, the factual allegations raised as New Matter are deemed admitted.
  This matter was assigned to me by Motion Judge Assignment Notice dated September 5, 2006.  The Preliminary Objection is now ready for ruling.

FINDINGS OF FACT

1.
Complainant is BST Foods, LLC, a non-residential customer of Respondent that receives service at Route 15 and Walter Drive, Lewisburg, Pennsylvania, 17837.
2.
Respondent is PPL Electric Utilities Corporation.
3.
  On May 30, 2006, BST Foods, LLC filed a Complaint with the Commission against PPL Electric Utilities Corporation alleging that the security deposit required by Respondent was too high and requesting that it be reduced.
4.
The Complaint was signed by Mohamad Tahir.  

5.
On July 5, 2006, Respondent filed a pleading titled “Answer of PPL Electric Utilities Corporation with Preliminary Motions” seeking to dismiss the Complaint on the basis that (1) the Commission lacks jurisdiction over the allegations raised in the Complaint, (2) the Complaint is insufficient as to form, and (3) the Complaint is insufficient as to substance.  

6.
Complainant did not file a response to Preliminary Motion portion of Respondent’s answer.

7.
On August 16, 2006, I issued an Order Striking “Answer of PPL Electric Utilities Corporation with Preliminary Motions” from the record because it failed to comply with the Commission regulations governing the filing of such documents. 

8.
On August 26, 2006, Respondent filed an Answer and New Matter, along with a Preliminary Objection seeking to dismiss the Complaint on the grounds that Commission has no jurisdiction over Complainant’s request.

9.
Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Preliminary Objection.
DISCUSSION

Before the Commission is a Complaint and a Preliminary Objection seeking the dismissal of the Complaint on the grounds that the Commission lacks jurisdiction over Complainant’s request. 
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code §§5.101.  This practice is similar to Pennsylvania civil practice regarding the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Riviera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The preliminary objection may be granted only if the moving party prevails as a matter of law. Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute. As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of PA, 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).

The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist.  Commonwealth v. VanBurskirk, 449 A.2d 15 (Pa. Cmmw. 1980).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy. Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

Before addressing Respondent’s Preliminary Objection, the substance of Complainant’s Complaint must be addressed.  The Complaint was filed using the Commission’s Formal Complaint Form.  The Complainant states that its Complaint generally concerns the security deposit Respondent is requiring it to pay, but provides no further explanation regarding the complaint.  In response to Paragraph 4(A), which asks “In general, what is your complaint?” Complainant checked the box marked “Other. (explain),” and responded that its security deposit is too high and that it needs “some reduction there.”  Paragraph 4(B) which asks the Complainant to “state the facts of your complaint,” was left blank.  Paragraph 5, which asks the Complainant to state what it wants the Commission to do about the complaint, was left blank. 
It is apparent that the Complaint is incomplete and lacks the necessary clarity and specificity to understand the underlying dispute.  Complainant has not provided any information about its underlying complaint other than it thinks the security deposit Respondent is requiring is too high.  Without any additional information about the complaint, it is unclear how Respondent could prepare a meaningful and coherent response to the allegations presented or a defense to those allegations.  A preliminary objection requesting a more specific pleading would have been an appropriate filing.  Instead, Respondent’s Preliminary Objection seeks the dismissal of the Complaint on the basis that the Commission lacks jurisdiction over Complainant’s request.  

Respondent asserts that the Commission lacks the requisite jurisdiction to determine whether it may assess the security deposit on Complainant because the utility account it issued is a non-residential account.  However, this statement is incorrect because the substance of the complaint dictates whether or not the Commission has jurisdiction over a given dispute; not the type of utility service account.
Concerning commercial or industrial customers, the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential account under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C‑00967789 (Order entered November 27, 1996); see also, 52 Pa. Code §§55.2(a), 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla's Place Inc.  Therefore, if the Complainant is alleging that its security deposit is too high to pay all at once and is requesting the Commission to establish a payment arrangement with Respondent, the Commission would lack jurisdiction.  However, if the Complainant is alleging that the security deposit is higher than the Respondent is authorized to require, then the Commission would have the requisite jurisdiction to hear this Complaint.

Public utilities are required to file tariffs 66 PA.C.S. §1302, and they are required to adhere to those tariffs.  66 Pa.C.S. § 1303.  Tariffs can include schedules of rates, and all rules, regulations, practices or contracts involving rates and such tariffs have the force of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pennsylvania Public Utility Com., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).  Also, a utility owes to its customers a duty to provide accurate information, including information regarding its tariffs.  AT&T Communications, Inc. v. Pa. Public Utility Com., 130 Pa. Commw. 595, 568 A.2d 1362 (1990).   As such, if the Complainant is alleging that the Respondent is charging a higher security deposit than Respondent’s tariff authorizes it to charge, the Commission would have jurisdiction to hear the Complaint. 

In its Answer Respondent averred that it is entitled to assess a security deposit in accordance with its tariff and that the security deposit assessed to the Complainant conforms to the requirements of the tariff. (Answer ¶4).  These averments are incorporated in Respondent’s New Matter. (New Matter ¶8).  Because Complainant failed to file a timely reply to New Matter
 these averments are deemed admitted as facts and would have been dispositive of the Complaint, if indeed Complainant had questioned Respondent’s compliance with its tariffs in assessing Complainant’s security deposit.  However, looking at the face of the Complaint, it is unclear why the Complainant brought this Complaint.  Complainant may be requesting a payment arrangement, Complainant may be alleging that the security deposit requested by Respondent fails to conform to its tariff provisions, or it could be alleging something else entirely.
From the face of the Complaint, all that is certain is that the Complainant is a corporation.  Although a complaint filed on behalf of a business need not be signed by an attorney,
 the complaint must be filed by: (1) a member of a partnership if the complaint is brought on behalf of a partnership; or (2) a bona fide officer of a corporation, trust, or association if the complaint is brought on behalf of a corporation, trust, or association.  (Emphasis added) 52 Pa. Code § 1.21(c).  
Because BST Foods is a corporation, any complaint filed on its behalf must be signed by a bona fide corporate officer.  For the instant complaint to be properly filed on Complainant’s behalf, Mohammad Tahir would have had to verify, in the complaint, that he is a corporate officer of BST Foods, LLC.  Nothing in the Complaint identifies Mr. Tahir as such.  Accordingly, I cannot conclude that Mr. Tahir is authorized, pursuant to Commission regulations, to file a complaint on behalf of Complainant and the complaint will be dismissed sua sponte.  The dismissal will be without prejudice to Complainant’s right to have an attorney or other authorized person bring a properly executed complaint, on its behalf, before the Commission.  
CONCLUSIONS OF LAW
1.
Commission regulations provide for the filing of preliminary objections.  52 Pa. Code §§5.101.  
2.
A commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential account under the Commission regulations at 52 Pa. Code Chapter 56.  
3.
The Commission must act within, and cannot exceed, its jurisdiction.
4.
A formal complaint filed on behalf of a corporation, trust or association must be signed by a bona fide corporate officer.  52 Pa. Code § 1.21(c).    
5.
The instant Complaint was filed on behalf of a corporation by a non-attorney whose relationship with the corporation is unknown and therefore, the Complaint is insufficient as to form.

ORDER

THEREFORE,

IT IS ORDERED: 
1.
That PPL Electric Utilities Corporation’s Preliminary Objection seeking dismissal of the Complaint filed by BST Foods, LLC at PUC Docket No. C-20066468 is denied.
2.
That the Complaint filed by BST Foods, LLC, against PPL Electric Utilities Corporation at Docket No. C-20066468 is dismissed sua sponte for failure to be signed by a bona fide corporate officer.  
3.
The dismissal is without prejudice to the BST Foods, LLC’s right to file a properly verified complaint with the Commission.  
Dated:
October 17, 2006



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� The pleading filed by Respondent did not meet the requirements set forth in 52 Pa. Code § 5.101 relating to preliminary objections. 


� Pursuant to 52 Pa. Code §5.63(a) Complainant’s response to New Matter was due on or before September 16, 2006.  


� Pursuant to 52 Pa. Code §5.101(f) a reply to the Preliminary Objection was due on or before September 6, 2006.


� The Commission’s regulations state: “Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.63(b).  


� 52 Pa. Code §5.63(b).


� In its New Matter, Respondent alleges that, on the face of the Complaint, BST Foods, LLC is a business entity, and as such must be represented in the proceedings by a licensed Pennsylvania attorney, and has failed to do so.  However, the Commission, at its June 22, 2006 Public Meeting, adopted the Motion of Commissioner Fitzpatrick stating that a complaint, filed on behalf of a corporation, using the Commission’s pre-printed form need not be filed by an attorney and does not amount to the unauthorized practice of law.  Snyderville Community Development Corporation v. Philadelphia Gas Works, Motion of Commissioner Fitzpatrick modifying the Initial Decision of Administrative Law Judge Marlene Chestnut at Commission Docket No. C-20055032.  The policy articulated in the Motion is relevant to this proceeding and the parties are encouraged to read the Order, upon entry, for application to future proceedings.








PAGE  
8

