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HISTORY OF THE PROCEEDING


This decision denies a complaint that Anthony Neese (“Complainant”) filed on March 29, 2006.  Neese challenges the estimated cost that Pennsylvania Electric Company (“Respondent” or “Penelec”) quoted him for providing a line extension to furnish residential electric service to his proposed home in Indiana County.  Penelec answered the complaint and filed new matter on April 24, 2006.  No reply was filed to the new matter.


I received this case assignment by notice dated May 11, 2006.  A standard prehearing order was issued on May 16, 2006.  A telephonic hearing was held on June 14, 2006.  The Complainant appeared pro se.  Matthew A. Totino, Esq., represented the Respondent, which sponsored three exhibits that were admitted into the record.  The hearing generated 67 pages of notes of testimony.  No briefs were filed.  The record closed on July 14, 2006.
FINDINGS OF FACT
1. The Complainant, Anthony Neese, resides at 1776 Route 110 Highway, Indiana, Pennsylvania 15701.  He is a building trades foreman in the landscaping and maintenance department at the Indiana University of Pennsylvania (N.T. 7, 18).

2. In May or June 2002, the Complainant and his wife purchased 49.94 acres of forested property at 572 Blue Spruce Road, Indiana, Pennsylvania 15701 upon which they intend to build a home for their personal residence (N.T. 8‑9, 11, 18‑19).

3. Their nearest neighbor lives approximately 2,500 feet away from the proposed homestead (N.T. 11).

4. Prior to purchasing the property, the Complainant called the Respondent’s New Line Service Department in February or March 2002 to inquire about the cost of having that public utility extend electric service to the Blue Ridge Road property.  Neese had a septic tank test performed and a water well drilled so he could site the proposed house on the property and determine what his costs would be (N.T. 9, 12).
5. During that conversation, the Respondent’s representative informed the Complainant that so long as the home site was within 1,000 feet of its existing facilities and without any extraordinary obstacles such as a mountaintop or river, it would not charge him for a line extension (N.T. 10‑12).
6. The Respondent’s representative also told Neese that if he wanted electric service established at that site, the utility would send an engineer to view the area in order to definitively determine what costs, if any, were involved in a line extension (N.T. 11‑12).

7. The Complainant declined the utility’s offer to have an engineer review the proposed site, because he did not own the property at that time (N.T. 12).
8. The Complainant next contacted the Respondent in August 2005 to inquire about obtaining electric service in anticipation of commencing construction at the home site in September 2005 (N.T. 13).

9. In response to his call, Penelec dispatched a representative, who met with the Complainant at the proposed home site and discussed with him the plans for the house and the manner of delivering electric service (N.T. 13‑15).
10. In a later telephone conversation, the Penelec representative informed the Complainant that underground service would cost him $7,800, while overhead electric service would cost $7,500 (N.T. 15).

11. The Complainant believes that based upon his 2002 conversation with the utility, he should not have to pay for the line extension, but if he must pay something, the amount Penelec requests is excessive.  He seeks a more reasonable cost estimate for the line extension (N.T. 15‑17, 19).
12. At the time of the hearing, the Complainant was nearing completion of rough construction of the house (N.T. 19).
13. On August 24, 2005, Penelec’s records show the Complainant contacted it to request new electric service for a house that he was building in Indiana, Pennsylvania.  The line extension would run across his property from Penelec’s existing facilities without crossing any intervening properties (N.T. 23, 61).

14. Whenever a customer applies for new electric service, Penelec assigns the application internally to one of its designers.  The designer contacts the customer to obtain information about the extension.  Using this information, the designer prepares a design estimate.  If the customer agrees with the estimate, Penelec issues a bill and documents for the customer to obtain the necessary rights-of-way.  Upon receipt of payment and right-of-way documents, Penelec constructs and energizes the line (N.T. 23‑24).
15. On August 25, 2005, a Penelec representative contacted the Complainant to obtain relevant property information concerning his line extension request.  Neese stated that he was constructing a 3,200 square foot home with oil heat and hot water on a 50 acre parcel of land.  The representative informed him that there would be a charge for the line extension and the Complainant would have to provide the necessary right-of-way prior to construction.  The representative also asked Neese for the number on the closest Penelec pole to his property (N.T. 24).
16. Based upon the information received from the Complainant, the Penelec representative estimated the line extension to be up to 1,000 feet and he referred the application to Penelec’s engineering department for design (N.T. 24‑25).
17. While it does not have any record of the Complainant requesting a line extension at any time other than in August 2005, the same Penelec representative remembers having a conversation about a line extension with the Complainant several years ago, but he does not remember the details.  He insists he would have told Neese whatever the line extension policy was in its tariff at that time.  He believes the line extension policy in effect then allowed a new customer a line extension of 1,500 feet at no charge (N.T. 25‑26, 50).

18. A Penelec engineer met with the Complainant on September 1, 2005 at the proposed homestead and discovered the distance of the requested line extension to be 750 feet, of which 600 feet would be primary line extension and the remaining 150 feet would be the customer’s service line.  The engineer prepared three proposals.  One option was for all overhead construction.  The second option called for all underground construction and the third option allowed part overhead and part underground construction.  The nearest existing facility is a 35 kV sub-transmission line moving power from one substation to another.  Neese would be the only customer served off of this sub-transmission line (N.T. 29‑32; Penelec Exh. 1).
19. The Penelec engineer prepared and sent to the Complainant three estimates for the proposed line extension.  He estimated the cost to be $7,532.49 for the all overhead construction, $7,827.90 for the all underground construction and $9,612.09 for the overhead/underground service option (N.T. 32​‑39; Penelec Exh. 2).
20. Because the Complainant did not respond to the estimates, Penelec closed the project on January 31, 2006 due to inactivity.  In order to restart the project, the Complainant will have to reapply for a line extension (N.T. 39).

21. On April 12, 2002, Rule 7 of Penelec’s tariff on General Rules and Regulations concerning Extension of Company Facilities: System Upgrades, became effective.  This tariff Rule 7(a)(2) defines the Company’s obligation vis-à-vis a non-speculative single phase line extension as follows:
As used in this Rule 7, a span of conductor is approximately equal to 180 feet.  The Company shall construct, own and maintain all Line Extensions.  The Company shall provide an Applicant, at no charge, up to three (3) spans of conductor, three (3) poles and related material on Public Right-of-Way for each Line Extension, one (1) span of conductor and related material on Private Right-of-Way for each Line Extension, including the Service Line, to serve a Permanent Residential Customer.  The number of spans provided to an Applicant/Customer at no charge shall be referred to in this Rule 7 as the span allowance.  The Company’s engineering layout shall be the sole basis used for determining the design of the Line Extension and/or Service Line.  Any additional Line Extension and/or Service Line costs in excess of those costs assumed by the Company under this Tariff shall be borne by the Applicant/Customer.
In addition, the Respondent must receive and accept an application for the line extension, together with any other appropriate agreements and payment of that portion of the project for which the service applicant is responsible, and all necessary rights-of-way (N.T. 44‑46, 48, 50‑52; Penelec Exh. 3).

22. If it did not charge a service applicant for an uneconomical line extension or for that portion of a line extension that was uneconomical, Penelec’s remaining ratepayers would have to pay the bill (N.T. 46).
23. To the extent the line extension exceeds the applicable span allowance, a service applicant is liable for all direct material and labor costs, regardless of whether the line extension is overhead or underground (N.T. 47‑48, 53‑63; Penelec Exh. 3).
24. In addition, a service applicant is responsible for any rough grading and tree trimming necessary to construct the line extension, regardless of whether the line extension is overhead or underground (N.T. 47; Penelec Exh. 3).
25. For any underground line extension, a service applicant must provide all trenching, excavating and backfilling (N.T. 47; Penelec Exh. 3).

26. Penelec concludes that it properly responded to the Complainant’s request for a line extension to his proposed permanent residence pursuant to the provisions of its tariff Rule 7 (N.T. 48‑49; Penelec Exh. 3).

DISCUSSION


The Complainant disputes the reasonableness of the Respondent’s estimate of what he must pay to extend its facilities to furnish electric service to his new residence.  But if he must pay something, he believes the amount Penelec requests is excessive.  He seeks a more reasonable cost estimate for the line extension (N.T. 15‑17, 19).  For the reasons that follow, the Complainant has failed to meet his burden of showing that he is entitled to relief.

A.
The Legal Standard


Any person, having an interest in the subject matter, may file a complaint with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation of any law, which the Commission has jurisdiction to administer.  66 Pa. C.S. §701.  Section 1501 of the Public Utility Code (“Code”) imposes upon every public utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  66 Pa. C.S. §1501.  The same provision of the Code requires a public utility to “...make all such repairs, changes...and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”



The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  The term “facilities” refers to “all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with the business of any public utility.”  Id.



Whenever the Commission, after reasonable notice and hearing upon complaint, finds the service or facilities of a public utility are unreasonable, unsafe, inadequate, insufficient, or otherwise in violation of the Code, the Commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be reasonably necessary and proper for the safety, accommodation, and convenience of the public.  66 Pa. C.S. §1505(a).



By asserting that Penelec refuses to extend its facilities at no cost or at a reasonable cost to him in order to furnish his proposed residence with electric service, the Complainant implicitly alleges that Penelec offers him inadequate or unreasonable service in violation of Section 1501 of the Code.  66 Pa. C.S. §1501.  As the proponent of this allegation seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

B.
The Burden of Proof


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing by even the smallest amount than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).



Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  A complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
C.
The Proposed Line Extension


The Complainant’s requested line extension to his proposed permanent residence is 750 feet long, of which 600 feet would be primary line extension and the remaining 150 feet would consist of his service line.  Penelec’s nearest existing facility is a 35 kV sub-transmission line moving power from one substation to another.  Neese would be the only customer served off of this sub-transmission line (N.T. 29‑32; Penelec Exh. 1).  The line extension would run across his property from Penelec’s existing facilities without crossing any intervening properties (N.T. 61).


As a general principle of law, a utility can lawfully require the party requesting an extension of utility facilities to bear the cost thereof, if that party is not a “bona fide service applicant,” if the request entails “special utility service,” or if the facility extension would be “uneconomic or unreasonable absent an appropriate customer contribution.”  Shenango Valley Board of Supervisors v. Pa. P.U.C., 686 A.2d 910 (Pa. Cmwlth. 1996).  Here, no one questions the fact that the Complainant meets the first two criteria.  Neese is a bona fide service applicant, who is not requesting special utility service; instead, he seeks electric service for domestic use in his own permanent residence and he is not promoting a real estate development.  Id.  The sticking point is the utility’s insistence that the service applicant must contribute to the cost of this line extension, otherwise it would impose an uneconomic or unreasonable burden upon its remaining ratepayers (N.T. 46).


Pursuant to its tariff Rule 7 on General Rules and Regulations concerning Extension of Company Facilities: System Upgrades that became effective on April 12, 2002, Penelec will grant a span allowance of 180 feet to extend its facilities across private property without charge to a service applicant, provided the customer obtains the requisite right-of-way (Penelec Exh. 3).  Beyond this point, Penelec will seek a contribution from the service applicant for the project cost.


A tariff provision that has previously received Commission approval is prima facie reasonable.  Zucker v. Pa. P.U.C., 401 A.2d 1377 (Pa. Cmwlth. 1979).  A complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden of proving the facts and circumstances have changed so drastically as to render application of the tariff provision unreasonable. Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981).  The Complainant offers no evidence suggesting the Respondent’s tariff is unreasonable, except his uncorroborated belief that it is so.



Moreover, the Complainant wants the Respondent to abide by the information he received in February or March 2002, when he called to inquire about a line extension (N.T. 9, 12).  At that time, he was told that so long as the home site was within 1,000 feet of existing facilities and without any extraordinary obstacles such as a mountaintop or river, the utility would not charge him for a line extension (N.T. 10‑12).  Further, the utility told Neese that if he wanted electric service established at that site, the utility would send an engineer to view the area in order to definitively determine what costs, if any, were involved in a line extension (N.T. 11‑12).  But, he declined the utility’s offer to have an engineer review the proposed site (N.T. 12).  Instead, Neese took no further action until he called again in August 2005 — almost three-and-a-half years later and more than three years after the effective date of the Respondent’s tariff on line extensions (N.T. 13, 23, 61).  Accordingly, nothing in this record suggests the Respondent acted wrongfully or unreasonably.


Finally, the Complainant believes Penelec’s estimated cost of $7,532.49 for the all overhead construction, $7,827.90 for the all underground construction and $9,612.09 for the overhead/underground service option to be unreasonable (N.T. 15‑17, 19, 32​‑39; Penelec Exh. 2).  Yet, these estimates are not so outrageously high as to be per se unreasonable.  An unsubstantiated belief without evidentiary support fails to carry the Complainant’s burden of proving an entitlement to relief.


For these reasons, the complaint must be denied.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §701.

2. The Complainant has not met his burden of proving that he is entitled to the relief he seeks from this Commission.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Anthony Neese against Pennsylvania Electric Company at Docket No. C‑20066063 is hereby denied.

Date:  October 2, 2006

















John H. Corbett, Jr.








Administrative Law Judge
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