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PPL Electric Utilities Corporation


:
OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration are the Exceptions of Mary Ann Vellucci (Complainant) to the Initial Decision of Administrative Law Judge (ALJ) Ember S. Jandebeur issued August 14, 2006.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL) on September 8, 2006.
History of the Proceeding

On June 10, 2005, Mary Ann Vellucci (Complainant) filed a Formal Complaint with the Public Utility Commission (Commission) disputing two 
electric bills she received from PPL.
  The Complainant alleged that she could not have used the amount of electricity for which she was billed by PPL for the months of January and February 2005.  The Complainant seeks an adjustment of $137.31 to her January 2005 bill and an adjustment of $103.62 to her February 2005 bill.  On July 12, 2005, PPL filed an Answer denying that it incorrectly billed the Complainant. 

On November 30, 2005, an evidentiary hearing was held in the Commission’s Scranton office before ALJ Jandebeur.  The Complainant appeared pro se and PPL was represented by counsel.  The Complainant presented her own testimony and the testimony of one other witness and submitted ten exhibits, all of which were admitted into the record.  PPL presented the testimony of two PPL employees and submitted seven exhibits which were admitted into the record.  A transcript of the hearing comprising 117 pages was produced.  The record closed on December 22, 2005.


In her Initial Decision, the ALJ concluded that the Complainant had failed to meet her burden of proving that her disputed bills were incorrect and dismissed the Complaint.  The Complainant filed timely Exceptions with the Commission’s Secretary on August 28, 2006, that consisted of 39 typewritten pages plus attachments, including her bills from PPL for January and February 2006.  PPL filed Reply Exceptions on September 6, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made seventeen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



In order to prevail in this matter, the Complainant bears the burden of proving that PPL is responsible for over-billing her account.  The Complainant can establish a prima facie case against PPL by showing that: (1) the number of occupants in the household has not changed; (2) the potential for energy utilization was low; and (3) that her prior billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).  


The Complaint’s Exceptions are lengthy, and several of them are either repetitive or discuss more than one issue without reference to specific findings or conclusions in the Initial Decision.  We shall attempt to address the issues with as little repetition as possible.  The Complainant has also included information about her January and February 2006 usage which we will not consider.  (Exc. Nos. 1, 3, 8).  The introduction of this information at this stage in the case is not permitted because this 2006 data did not exist at the time of the evidentiary hearing, and our decision in this matter must be based on the record as it existed at the close of the record on December 22, 2005.  (I.D. at 2).


The Complainant has disputed two of her electric bills.  She was billed $510.29 for using 6,572 kWh for the thirty-three days from December 22, 2004, until January 24, 2005, and $591.68 for using 7496 kWh for the period from January 24, 2005, until February 23, 2005.  



The Complainant reasons that her January and February 2005 bills should have been lower than her January and February 2004 bills because she was without power for six days in January 2005 and did not have the use of a refrigerator for several days after her power was restored.  (Exceptions Nos. 2,     3, 7).  The Complainant also argues that she must have used less electricity in January and February 2005 than she used during the colder months of January and February 2004.  We are not persuaded by these arguments because we must look at all the potential uses for electricity in the Complainant’s home despite the comparatively warmer weather in the winter of 2005 and the temporary loss of power and refrigeration.  


A copy of PPL’s high bill investigation of the Complainant’s residence shows a total potential usage of 8307 kWh for a 33-day period using the same number of heating degree days as the billing periods in dispute.  (PPL Exhibit No. 4).  PPL’s high bill investigation was conservative because it took into consideration the fact that one of the two water heaters in the home was not in use.  Also, the investigation did not include any electricity that was used to thaw out the Complainant’s frozen well line.  (R. Exc. at 6).  Nonetheless, the investigation showed that the Complainant’s home contains various appliances, as well as two 1000 watt pond heaters and several reptile heat lamps.  We note that these latter items alone have the potential to use 1880 kWh in a 30-day period.  That is almost half of the Complainant’s base load of 3995 kWh per 30-day period.  (PPL Exh. 4, p. 2 of 3).  The amount of electricity attributable to the Complainant’s heat during the 33-day period at issue was calculated using the weather data and heating degree days in her area from December 22, 2004, until January 24, 2005.  In total, the Complainant’s potential to use electricity was 8307 kWh which is considerably higher than the 6572 kWh of usage measured by her meter in January and February of 2005.  (PPL Exh. 4, p. 3 of 3).  We also note that the Complainant’s meter was tested at almost 100 % accuracy at the time of installation and also again when it was tested in August of 2005.  Findings of Fact Nos. 14, 15).


PPL Exhibit No. 2 is a comparison of the Complainant’s monthly bills from September 2003 through November 2005.  This exhibit shows that there was proportionately higher usage during the disputed months.  However, it was not impossible for the Complainant to use the amount of electricity for which she was billed during those two months despite the loss of power for six days in January 2005 and the temporary loss of refrigeration.  (I.D. at 6-7).  Therefore, we conclude that the Complainant had the potential to use the amount of electricity for which she was billed.  Like the ALJ, we must follow the rule in Waldron and consider the Complainant’s potential usage rather than the Complainant’s personal estimations of her usage in reaching our decision here.  Therefore, we shall deny the Complainant’s Exceptions that deal with year-to-year comparisons and heating degree days. 


In her Exceptions Nos. 4 and 5, the Complainant takes issue with the unavailability of PPL’s automatic meter reading (AMR) records after 45 days.  We note that these are not proper exceptions because they do not relate to the ALJ’s Initial Decision.  We agree with PPL that it is not legally obligated to maintain or retain daily records of a customer’s usage.  (R. Exc. at 6-7). The purpose of the AMR meter is to allow PPL to query the Complainant’s meter on a monthly basis for billing purposes and to eliminate the need for estimated bills.  Since PPL has no legal obligation to maintain daily records of an individual’s electrical usage, we must deny these Exceptions.


In her sixth Exception, the Complainant objects to the ALJ’s Findings of Fact No. 10, where the ALJ states that “Gary Wilmoth installed heating coils outside the Complainant’s hot water tank in the spring of 2004.  NT 75.”  The Complainant insists that Gary Wilmoth, the Complainant’s witness, replaced the old heating elements inside the hot water tank with new heating elements.  (Exc. at 23).  However, the Complainant’s witness, Gary Wilmoth, very clearly stated, under oath, that he installed energy efficient heating coils that go outside the hot water tank.  (Tr. at 75).  The Complainant made no attempt at the hearing to clarify this testimony nor did she file a motion with the ALJ to correct the transcript before the record was closed.  Therefore, the transcript speaks for itself.  The Complainant’s sixth Exception is denied.  


In her seventh Exception, the Complainant objects to the ALJ’s Finding of Fact No. 11 where the ALJ lists the indoor hot tub and two water heaters among the appliances in the Complainant’s home.  These two items are also listed in the PPL Exhibit 4, the high bill investigation report.  While both water heaters are listed, the kWh usage of only one water heater was taken into consideration in PPL’s report.  However, the indoor hot tub is listed as having a potential usage of 120 kWh.  Our review of the transcript shows that the Complainant clarified that there was an indoor, rather than an outdoor, hot tub.  (Tr. at 110).  Also, Mr. Wilmoth’s testimony states that there is an indoor hot tub in the home but that it was not connected.  (Tr. at 73).  Since the ALJ’s Finding of Fact merely listed these appliances without regard to their potential usage, and since the Complainant’s home does admittedly have an indoor hot tub and two water heaters, the ALJ’s Finding of Fact No. 11 is correct, as it stands.  We deny Complainant’s Exception No. 7.

Conclusion



Upon review and consideration of the record of this proceeding, we shall deny the Complainant’s exceptions and affirm the ALJ’s Initial Decision;
THEREFORE,



IT IS ORDERED:
1.
That the Exceptions of Mary Ann Vellucci are denied.

2.
That the Initial Decision of Administrative Law Judge Ember S. Jandebeur is adopted.


3.
That the Complaint of Mary Ann Vellucci is dismissed for the Complainant’s failure to carry the burden of proof.



4.
That the Complainant shall pay her bill for electric service. 
5.
That the proceeding docketed at F-01851537 is marked closed.






BY THE COMMISSION,







James J. McNulty
(SEAL)

ORDER ADOPTED:  November 9, 2006

ORDER ENTERED:  November 13, 2006
	�	The instant Complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), Case No. 1851537 issued May 9, 2005, dismissing Ms. Vellucci’s informal complaint.  (Complainant’s Exh. 8).  
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