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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration is the Initial Decision of Chief Administrative Law Judge (CALJ) Veronica A. Smith, issued July 25, 2006, regarding the Complaint of Jerry Prosser (Complainant) against Columbia Gas of Pennsylvania, Inc. (Columbia).

History of the Proceeding

In the Complaint, filed on May 22, 2006, the Complainant asserted that in the fall of 2004, Columbia caused substantial damage to his sidewalk and driveway when it repaired or replaced a gas line in front of his residence.  The Complainant further alleged that Columbia’s subsequent repairs for said damage have been unsatisfactory.  The Complainant stated that he is not a customer of Columbia.  (Complaint at 5).  As relief, the Complainant requested that the Commission order Columbia to complete the necessary repairs.
In Columbia’s Answer and New Matter, filed on June 13, 2006, Columbia admitted that its contractor replaced a main gas line in front of the Complainant’s residence in the fall of 2004, and after replacement of the line, necessary remedial work was performed.  Columbia averred that the Complainant’s driveway apron was in a state of disrepair before the gas line was replaced.  However, Columbia did replace the old driveway apron with a new concrete apron.  Columbia stated that it did not perform any remedial work on the sidewalk because the existing deteriorated condition of the sidewalk was not disturbed by the replacement of the gas line.  According to Columbia, a three-foot section of concrete curb at the edge of the Complainant’s driveway also was repaired.  Columbia maintained that all necessary remedial work has been completed.  (Answer      at 1).
Columbia, in a Preliminary Objection, challenged the Complaint on the basis that the Commission lacks subject matter jurisdiction over the allegations raised in the Complaint.  Accordingly, Columbia requested that the Complaint be dismissed.  (Preliminary Objection at 1).

In her Initial Decision, the CALJ concluded that the case did not involve disputed questions of fact, and the questions presented by Columbia’s Preliminary Objection were questions of law only.  The CALJ recommended that the Complaint be dismissed because the Commission lacks subject matter jurisdiction over the allegations raised in this Complaint.  (I.D. at 7).  
 


Discussion
We disagree with the dismissal of the instant Complaint and shall reverse the CALJ’s recommendation for the reasons discussed below.
The Public Utility Code imposes a duty on every public utility to furnish and maintain adequate, efficient and reasonable service to the public.  66 Pa. C.S. § 1501.  The statutory definition of “service” is to be broadly construed.  County Place Waste Treatment Company, Inc. v. Pennsylvania Public Utility Commission, 654 A.2d 72 (Pa. Cmwlth. 1995).  
66 Pa. Code § 102 states, in pertinent part:

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them…
Furthermore, service is confined not only to the distribution of the primary service, but includes any and all acts related to that function, including the maintenance practices the public utility undertakes with its facilities in a right-of-way.  West Penn Power Company v. Pennsylvania Public Utility Commission, 578 A.2d 75 (Pa. Cmwlth. 1990).
We find that the controversy before us concerns the reasonableness of a public utility's service to the public and lies within the authority delegated to the Commission by the Legislature in the Public Utility Code.  Whether Columbia damaged the Complainant's driveway and sidewalk when it repaired or replaced a gas line in front of his residence, and whether Columbia repaired the alleged damage in a timely and satisfactory manner are issues properly before this Commission.
The Complainant should have the opportunity to prove that Columbia has violated a statute, regulation or order of this Commission.  The burden of proof rests on the Complainant.  66 Pa. C.S. § 332(a).  Additionally, it is noted that the Commission lacks the authority to award damages.
  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).
Accordingly, for the reasons set forth herein, the Initial Decision of CALJ Smith is reversed, and the case is remanded to the Office of Administrative Law Judge (OALJ) for the purpose of conducting such further proceedings as deemed appropriate and the issuance of an Initial Decision on Remand; THEREFORE,

IT IS ORDERED 

1. That the Initial Decision is reversed consistent with this Opinion and Order.
2. That this case shall be remanded to the Office of Administrative Law Judge for the purpose of conducting such further proceedings as deemed appropriate for the further development of the record, and the issuance of an Initial Decision Upon Remand, consistent with this Opinion and Order.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 28, 2006
ORDER ENTERED:  October 30, 2006



	�	In the Formal Complaint, the Complainant did not seek damages, but requested that the Commission order Columbia to repair the damage to his property.
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