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:

INITIAL DECISION

Before

Veronica A. Smith
Chief Administrative Law Judge

HISTORY OF THE PROCEEDING


On August 16, 2006, Joseph J. Virostek, Jr. (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Dominion Retail, Inc. t/a Peoples Plus (Respondent) alleging Respondent terminated his contract for natural gas supply early and increased the rate charged to Complainant from $6.83/mcf to $12.79/mcf.  As relief, Complainant asks that the Commission require Respondent to charge Complainant $6.83/mcf for natural gas and refund the difference between that rate and the higher rates he’s been paying.  
On September 13, 2006
, Respondent filed an Answer with New Matter and a Preliminary Objection moving to dismiss the Complaint on the basis that the Commission lacks subject matter jurisdiction over the Complaint allegations and that the Complaint is insufficient as to substance.  
According to the Commission’s electronic docketing system, as of October 17, 2006, Complainant did not file a response to the New Matter
 portion of Respondent’s Answer or its Preliminary Objection
.  Accordingly, the relevant facts stated in the New Matter are deemed admitted
.  This matter was assigned to me by Motion Judge Assignment Notice dated September 20, 2006 and is procedurally ready for ruling.  
FINDINGS OF FACT


1.
Complainant is Joseph J. Virostek, Jr., 3872 Dolphin Drive, Allison Park, Pennsylvania, 15101.

2.
Respondent is Dominion Retail, Inc. d/b/a Peoples Plus, a licensed natural gas supplier in the Commonwealth of Pennsylvania.  
3.
On August 16, 2006, Complainant filed a Complaint alleging that Respondent terminated its contract with Complainant for natural gas early and raised its rates from $6.83/mcf to $12.79/mcf.


4.
As relief, Complainant asks the Commission to require Respondent to provide natural gas at $6.83/mcf and refund the difference between that rate and the rate he has been paying.  


5.
On September 13, 2006, Respondent filed an Answer with New Matter and a Preliminary Objection moving to dismiss the Complaint on the basis that (1) it is insufficient as to substance and (2) the Commission lacks subject matter jurisdiction over the Complaint allegations.
6.
The service contract between Complainant and Respondent permits cancellation by Complainant at any time without penalty.  

7.
Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Preliminary Objection.  

DISCUSSION

Before the Commission are a Complaint and a Preliminary Objection seeking dismissal of the Complaint on the basis that the Commission lacks the requisite subject matter jurisdiction to hear this Complaint. 
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  County of Allegheny v. Commw. of Pa., 507 Pa. 360, 490 A.2d 402 (1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002)).  

The Complaint



The Complaint was filed using the Commission’s Formal Complaint Form.  Paragraph 4B of the form asks the Complainant to “State the facts of your complaint.”  Complainant’s responded as follows:
Utility terminated contract early (after 11 months) so that higher gas price ($6.83 vs. $12.79) could be charged.  
See attached letter to Dominion Peoples Plus dated 11/4/05.

The complaint attachment purporting to be the above-referenced letter is undated.  This letter essentially expresses Complainant’s dissatisfaction with the rate being charged for natural gas and accuses the Respondent of terminating his supply contract after only eleven months.  
Paragraph 5 of the Complaint, asks Complainant to state the relief he is requesting.  Complainant’s responded as follows:

Adjust November 2005 rate to $6.83 from $12.79 and refund difference on overcharge.  
Respondent’s Preliminary Objection
Respondent’s preliminary objection moves for dismissal of the Complaint on the basis that the Commission lacks subject matter jurisdiction and that the Complaint is insufficient as to substance.  Respondent argues that it is not a public utility, that it is not subject to Commission regulation regarding the price it charges for natural gas and that the Commission does not have the authority to review the rates charged pursuant to a contract between Respondent and Complainant.  For this reason, Respondent asserts that the Complaint should be dismissed.  
Disposition of Preliminary Objection
As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. Ct. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602.  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).  
The Natural Gas Choice and Competition Act (Act), 66 Pa. C.S. §§2201-2212, became effective on July 1, 1999 and permits consumers in Pennsylvania to purchase natural gas from independent suppliers while continuing to utilize distribution services from local distribution companies.  See Independent Oil and Gas Assoc. of PA, et al. v. PA PUC et al., 789 A.2d 851, 852 (Pa. Commw., 2002).  The Act unequivocally states that natural gas suppliers are not “public utilities” as defined by the Public Utility Code.  66 Pa. C.S. §2202.  See also 66 Pa. C.S. §102 (Definition of “public utility”).  The Commission has been granted the authority to regulate “public utilities” by the General Assembly.  Since the legislature has determined that natural gas suppliers are not public utilities, such entities are not subject to regulation by the Commission.  Independent Oil at 855.
The Complainant is challenging the rates charged by Respondent and further avers that Respondent breached its contract with Complainant.  Although the Commission retains limited jurisdiction over natural gas suppliers, it does not regulate the rates charged by those suppliers
.  66 Pa. C.S. §2208(e).  Furthermore, the Commission does not have jurisdiction over complaints where the allegations arise from duties owed under a private contract between utilities and other parties.  Designer Homes, Inc. v. Pennsylvania Power & Light Company, 1993 Pa. PUC LEXIS 30 (May 18, 1993).  See e.g., Feingold v. Bell of Pennsylvania, 383 A.2d791, 794-795 (Pa. 1978); Hoch v. Philadelphia Electric Company, 492 A. 2d 27, 31-32 (Pa. Super. 1985); Behrend v. Bell Telephone Company, 363 A.2d1152, 1158 (Pa. Super. 1976).  The instant dispute arises from allegations that Respondent terminated its service contract with Complainant and charged rates other than those contained in that contract.  The Complaint essentially alleges breach of contract and the Commission does not have the jurisdiction to adjudicate this issue.  

The Commission does not regulate the prices charged by natural gas suppliers.  Complainant and Respondent are encouraged to discuss the circumstances surrounding the Complaint allegations in the hope that a mutually agreeable solution can be found.  Alternatively, Complainant may choose to purchase natural gas from another supplier.  Information on natural gas suppliers is available from the Office of Consumer Advocate at 1-800-684-6560, from this Commission at 1-800-782-1110, or, online, at www.puc.paonline.com.  
The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b), 52 Pa. Code § 5.21(d).  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and the Respondent is entitled to judgment as a matter of law.  Lehigh Valley Power Comm. V. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. Ct. 1989); Edan Transportation Corp. V. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. Ct. 1993).   The Commission lacks jurisdiction over the subject matter of the Complaint.  A hearing would be a fruitless exercise and a waste of Commission resources.  

For the reasons discussed above, Respondent’s Preliminary Objection is sustained and the Complaint is dismissed.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to, but not the subject matter of, this proceeding.



2.
Natural gas suppliers are not “public utilities” as defined by the Public Utility Code.  66 Pa. C.S. §2202.  


3.
Respondent, a natural gas supplier, is not subject to Commission regulation except in the limited circumstances defined in the Natural Gas Choice and Competition Act, 66 Pa. C.S. §2201 et seq.

4.
The Commission does not have jurisdiction to regulate the prices charged by a natural gas supplier.


5.
The Commission does not have jurisdiction to adjudicate breach of contract issues.  

6.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



7.
A hearing is necessary to resolve genuine questions of material fact, and a hearing need not be held if the question presented is one of law only.



8.
A hearing is not necessary in the public interest in this case.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the Preliminary Objection filed by Dominion Retail, Inc. t/a Peoples Plus moving to dismiss the Complaint filed by Joseph J. Virostek, Jr. at Docket No. C-20066728 is sustained.



2.
That the Complaint filed by Joseph J. Virostek, Jr. against Dominion Retail, Inc. t/a Peoples Plus at Docket No. C-20066728 is hereby dismissed. 
Date:  October 17, 2006
















Veronica A. Smith







Chief Administrative Law Judge

�  Respondent was served with a copy of the Complaint on August 24, 2006.


� Pursuant to 52 Pa. Code §5.63 Complainant’s response to New Matter was due on or before October 10, 2006.


� Pursuant to 52 Pa. Code §5.101(f) a response to the Preliminary Objection was due on or before September 23, 2006.  


� The Commission’s regulations state: “Failure to file a timely reply to new matter shall be deemed in default, and relevant facts stated in the new matter may be deemed admitted.”  52 Pa. Code §5.63.  


� The Commission retains limited jurisdiction over natural gas suppliers regarding issues such as licensing, bonding, reliability and consumer services and protections.  66 Pa. C.S. §2208(e).  
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