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Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On May 25, 2006, Joanne Lichtman (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent) alleging that her bills were high and that she suspected someone on the first floor had stolen her gas.  She asked that the Commission investigate the situation and waive the balance of her bill.   


On June 14, 2006, the Respondent filed an answer denying the material allegations of the complaint.  It stated that the Complainant’s bills were correct as rendered and that no foreign load existed at the service address.   


By Hearing Notice dated July 21, 2006, the parties were notified that an Initial Hearing in this case was scheduled for the morning of September 12, 2006 in Philadelphia.  It also notified the parties that they should be present in the hearing room until their case was called.



A Prehearing Order was issued on July 26, 2006, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the parties’ case was called.  The Complainant proceeded unrepresented.  She testified on her behalf and introduced no exhibit into the record.  Laureto Farinas, Esquire, appeared on behalf of the Respondent, presented the testimony of one witness and introduced five exhibits into the record.



The record closed at the conclusion of the hearing on September 12, 2006.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes gas service at 1153 E. Passyunk Avenue, 2nd Floor, Philadelphia, Pennsylvania.  Her gas service was first established in June 2004 (PGW Exhibit 1).


2.
The Complainant lives alone at this address.



3.
The Complainant’s residence is a two-story house:  the Complainant occupies the 2nd Floor and another tenant the 1st Floor.  Each floor has a separate meter measuring the gas used by each tenant.


4.
The Complainant’s gas appliances consist of a heater and a stove.  


5.
The Complainant’s gas usage from June 5, 2004 to June 16, 2006 is as follows:
	Date

From
	Date

To
	Meter

From
	Meter

To
	Number

Of Days
	Usage

In CCF*
	Non-

Heating

Daily

Usage
	Domestic

Usage

In CCF*
	Heat

Usage
	Degree

Days**
	CFDD***

	6/5/04
	6/14/05
	3890
	5125
	375
	1145
	0.67
	248
	897
	4553
	19.7

	6/14/05
	6/16/06
	5125
	5924
	367
	799
	0.67
	234
	565
	4027
	14

	6/5/04
	6/16/06
	
	
	742
	1944
	0.65
	482
	1462
	8580
	17


  *
CCF = Hundred Cubic Feet

  **
A Degree Day is an index of energy consumption for heating.  It indicates the number of degrees the average temperature drops below 65°F.

***
CFDD equals cubic feet of gas used per degree day.
(PGW Exhibit 2).



6.
The Complainant’s bills were high because she did not pay her monthly bills in full, allowing the unpaid portion of a bill to accumulate.



7.
The Complainant’s only income is $600, her Social Security benefits.  Her income is below 135% of the Federal Poverty Guidelines.



8.
At the time of the hearing, the Complainant owed the Respondent $1,881.61(PGW Exhibit 1).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that (1) the disputed bills are abnormally high when compared to prior usage patterns, and that (2) the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the Complainant would prevail.


Also the Commission has stated that the meter test results are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).

The Complainant’s burden of proof.


The Complainant complained about the high bills she received in December 2004 and in January through May 2005, but the Complainant’s gas service was first established on June 4, 2004.  With this short billing history, the disputed bills did not have prior usage patterns to compare.  Therefore, the Complainant failed to prove the first prong of the Waldron test.  But, are there circumstances showing the disputed bills were abnormally high?    


The Complainant also testified that her bills for the months above ranged from $125 to $700, especially those in January ($450) and February 2005 ($700), and that she suspected a tenant on the first floor had used some kind of device to tamper with her gas.  She stated that she was not getting along with this tenant (she had called the police on him) and that only this tenant had access to the meters located in the basement.



The law seems well established that testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – are ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B. & K. Inc. v. Commonwealth, Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).  The record shows that the Complainant’s gas usage was not excessively high and that her bills were high because the Complainant rarely paid her bills in full.  She was required to pay $450.25 and $790.60 in December 2004 and January 2005, not January and February 2005, because she did not pay her bills of the previous months.  She paid only $70 a month or none at all (PGW Exhibit 1).  Further, the Respondent’s Exhibit 2 shows that the Complainant’s usage per degree day between June 5, 2004 and June 16, 2006 was in line with her consumption.  It fluctuated between 14 and 19.7 ccf.  The Respondent’s witness testified that no one other than the Complainant used her gas because there was no pipe connecting between her and the other tenant’s apartment.  It found no traces of a foreign load at the service address.


For the reasons above, I conclude that the Complainant has not carried her burden of proof.  
The Complainant’s duty to pay.


Section 1405(d) of the Public Utility Code, 66 Pa. Code §1405(d), permits the Commission, in addition to instances where there has been a change of income, to establish one payment agreement that meets the terms of Chapter 14.  Because the Complainant here does not have a prior Commission payment arrangement, she is entitled to one established by the Commission.  About the length of time in which the Complainant has to pay off the amount of her unpaid bills, Section 1405(b) (relating to Length of payment agreements) provides:

*
*
*

   (b)  Length of payment agreements.  -  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

*
*
*



According to the provisions above, the period over which an overdue balance may be amortized is determined by the income level of a customer.  It states that a customer with a gross monthly household income that does not exceed 150% of the Federal Poverty Guidelines shall have five years to resolve the unpaid arrearage.



Here, the Complainant’s gross monthly income is $600 and falls far below 150% of the Federal poverty level.  Therefore, I will direct the Complainant to pay the monthly budget bill when due and a monthly amount calculated to resolve the overdue balance in a five-year period.  I strongly suggest that the Complainant enroll in the Respondent’s Customer Responsibility Program (CRP), a program in which a customer pays the lowest payment obligation because of his or her income.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has not carried her burden of proof.  
ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Joanne Lichtman against Philadelphia Gas Works at Docket No. F-01869465 is dismissed.


2.
That Joanne Lichtman shall pay to the Philadelphia Gas Works current monthly budget bills, and a monthly amount computed to resolve the overdue balance owed to Philadelphia Gas Works over a five-year period, under Section 1405(b) of the Public Utility Code.


3.
That as long as Joanne Lichtman adheres to the payment schedule stated in this Order, the Philadelphia Gas Works is enjoined from suspending or terminating her gas service, except for valid safety or emergency reasons.


4.
That if Joanne Lichtman fails to keep the payment schedule stated in this Order, the Philadelphia Gas Works is authorized to suspend or terminate service in accordance with Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s regulations.
Date:

October 10, 2006


____________________________________








Ky Van Nguyen








Administrative Law Judge  
� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof.  -  Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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