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HISTORY OF THE PROCEEDING



On December 9, 2005, Richard H. Kuntz (Mr. Kuntz or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL, Respondent, or Company).  The Formal Complaint alleged that PPL had failed to comply with the Final Order of the Commission in Richard H. Kuntz v. PPL Electric Utilities Corporation, Docket No. F-01603251, which was entered on September 23, 2005 (September 23 Order). Specifically, Mr. Kuntz claimed that the Company had not rebilled him for the reduced kilowatt hours (kwh) as per the September 23 Order, had charged him for late payments, and had failed to credit him for his customer charge payments.


According to Commission records, Mr. Kuntz’s Complaint was not served upon PPL until April 18, 2006.  Thus, PPL’s Answer, which was filed on May 8, 2006, was timely.  PPL’s Answer denied that Mr. Kuntz was not provided the appropriate credit as a result of the September 23 Order, and that all further charges were correct as billed.


On May 10, 2006, Chief Administrative Law Judge (CALJ) Veronica A. Smith issued an Interim Order Setting Conference Between Parties.  This Interim Order directed PPL to contact the Complainant, on or before, May 24, 2006, and schedule a mutually convenient time to hold a settlement conference on or before June 7, 2006, if possible.  No settlement was achieved, and the matter was requested to be scheduled for a hearing. 


In his Complaint, Mr. Kuntz had requested a more formal setting for the hearing and accordingly, the Initial Hearing was scheduled as an in-person hearing in Harrisburg, PA.  A Hearing Notice, dated July 7, 2006, provided notice to the parties of the Initial Hearing, to be held Tuesday, August 29, 2006, at 10:00 a.m., in Hearing Room #2, Commonwealth Keystone Building, Harrisburg, PA.  I was assigned to preside in this matter.



On July 10, 2006, I issued a Prehearing Order which advised the parties of the day, date, and time of the hearing, and provided applicable procedures regarding continuances, evidentiary rules, exhibits, issuance of subpoenas, discovery, and settlement.


On July 13, 2006, Complainant contacted the Office of Administrative Law Judge and advised that he would be unable to travel to Harrisburg for the hearing.  I responded to Mr. Kuntz, by letter dated July 14, 2006, with a copy to the Respondent, and indicated that the hearing would be rescheduled as a telephonic hearing.  I encouraged the parties to attempt to settle the matter, through use of third parties, if necessary.  


On July 18, 2006, I issued a Revised Prehearing Order to indicate that the hearing would be obtained telephonically, and that the parties would need to supply their proposed exhibits to me at least five (5) business days in advance of the hearing.  On July 19, 2006, a revised Hearing Notice was provided to the parties, confirming that the hearing had been changed to a telephonic hearing, to be held at the same time: Tuesday, August 29, 2006, at 10:00 a.m.    


The Initial Telephone Hearing was held as scheduled on Tuesday, August 29, 2006, at 10:00 a.m., and was transcribed.  Complainant proceeded pro se, and testified in his own behalf.  Tr. 5.  He presented no exhibits.  PPL, which was represented by Kimberly A. Krupka, Esquire, presented the testimony of one witness (Linda Waskevich) and introduced eight exhibits (PPL Hearing Exhibits 1 – 8), all of which were admitted.  Tr. 78.  PPL attested to the efforts it had made to explain the rebilling process associated with the Commission’s September 23 Order and to settle this matter.  Tr. 6.



Since this proceeding involved allegations of noncompliance by PPL of the Commission’s September 23 Order, I indicated that I would take notice of the findings and conclusions from that Order as binding on the parties.  66 Pa. C.S. §316; Tr. 69.


The parties indicated that they did not wish to file briefs.  Therefore, I held the record open at the conclusion of the hearing for receipt of the transcript.  After receipt of the transcript, I issued an Interim Order closing the record on September 19, 2006.


The record consists of 82 pages of transcript, the testimony of Complainant and one (1) PPL witness, and eight (8) PPL exhibits.  This matter is now ready for a decision.

FINDINGS OF FACT


1.
Complainant is Richard H. Kuntz (Complainant or Mr. Kuntz), a 72-year old PPL residential ratepayer, who resides at 477 West Fourth Street, Lock Haven, PA 17745.  Tr. 21.


2.
Respondent is PPL Electric Utilities Corporation (PPL, the Company, or Respondent), a public utility which provides electric distribution service to customers in the Commonwealth of Pennsylvania.  PPL Hearing Exhibits (Exs.) 3, 4.


3.
From January 2001 to January 2004, a period of thirty-seven months, Mr. Kuntz was billed for and paid no more than the PPL customer charge of $6.55 per month for his electric service due to a stopped meter.  This customer charge did not include any usage charges.  Initial Decision at F-01603251,
 Finding of Fact #10; Tr. 52.


4.
On January 19, 2004, Complainants’ meter was changed by PPL, and on February 27, 2004, he was billed for three years’ of unbilled usage (34,340 kwh) plus 103 kwh usage on the new meter since the meter change, for a total bill of $2,470.90, based upon 34,443 kwh (34,340 + 103 = 34,443 kwh).  Tr. 40; PPL Hearing Ex. 3, pp. 2-3; PPL Hearing Ex. 7.



5.
Complainant filed an informal complaint with the Bureau of Consumer Services (BCS) on March 4, 2004 regarding the rebilling.  The BCS informal decision, issued on January 11, 2005, found that the rebilled amount was accurate based upon consumption patterns, but noted that the Company had offered a 10% conservation credit.  Thus, BCS determined that the Company should issue an adjustment of 3,400 kwh, to reflect the 10% conservation credit.  PPL Hearing Ex. 4.



6.
When PPL is issued a directive to reduce a billing, it must cancel out a prior billing and then rebill for that period.  Accordingly, to comply with the BCS informal decision, PPL canceled out the $2,470.90 billing (34,340 kwh + 103 kwh) on January 20, 2005, and issued a new bill of $2,228.07, to reflect the 3,400 kwh conservation credit (34,340 kwh – 3,400 kwh = 30,940 kwh) plus the 103 kwh which had been included in the canceled billing.  The $2,228.07 bill reflected total billed kwh of 31,043 (30,940 kwh + 103 kwh = 31,043 kwh).  Tr. 41-44. 



7.
On February 15, 2005, Mr. Kuntz filed a Formal Complaint with the Commission at Docket No. F-01603251, which was an appeal of the BCS decision dated January 11, 2005.



8.
The Commission’s Final Order in Mr. Kuntz’s Formal Complaint (September 23 Order) concluded that a slight adjustment was required in the rebilling, and that
instead of rebilling for 30,940 kwh to reflect the 10% conservation adjustment, PPL should have rebilled for 29,736 kwh.  Thus, PPL was ordered to rebill for 29,736 kwh in metered usage for January 2001 through January 2004, within thirty (30) days of the Final Order effective date, at rates then in effect, and to cancel all other billings.  Tr. 45; September 23 Order, Ordering Paragraph #3 (see also, PPL Hearing Ex. 1).     


9.
To comply with the September 23 Order, PPL canceled out the $2,228.07 bill issued in compliance with the BCS decision, and issued a bill to Complainant, on October 5, 2005, for $2,142.06, which reflects usage of 29,736 kwh plus the 103 kwh for February 2004 new meter usage which had been included in the prior cancelled billing.  Tr. 45-46; PPL Hearing Ex. 3, p. 4.  The difference between the two billings is a credit of $86.01, which represents the additional kwh adjustment required by the September 23 Order.  Tr. 66.  


10.
The $2,142.06 for which Complainant was billed includes only usage charges and the Complainant was fully credited for all amounts that he paid from January 2001 through January 2004 on his customer charge.  Tr. 52.


11.
PPL completed the 29,736 kwh rebilling by October 23, 2005, which is within thirty (30) days of the Final Order effective date of September 23, 2005.  Tr. 48-49; PPL Hearing Ex. 3, p. 4. 



12.
The September 23 Order provided that Respondent would be permitted to recover the unbilled amount at the rate of $40 per month, until the unbilled balance was extinguished.  Tr. 47. 


13.
No party appealed the Commission’s September 23 Order.


14.
On December 9, 2005, Complainant filed the instant Formal Complaint, at Docket No. C-20066231, due to his belief that PPL had failed to provide him with the 10% conservation credit as required by the September 23 Order, and had failed to credit his account with customer charge payments he made from January 2001 through January 2004.  He also complained about the assessment of late payment charges.  Tr. 9, 18.



15.
Complainant paid his current bills in full during the pendency of the instant Formal Complaint, but did not pay anything toward the arrearage because, in his view, the bill was incorrect.  Tr. 23, 50-51, 57.


16.
PPL was not served with Mr. Kuntz’s Formal Complaint at Docket No. C‑2006623, by the Commission, until April 18, 2006, and was unaware that it had been filed until that time.  Tr. 4, 53-54.


17.
Because PPL was unaware that Mr. Kuntz had filed a Formal Complaint challenging PPL’s compliance with the September 23 Order, PPL began charging late payment charges, as Mr. Kuntz was not making the $40 required monthly payment towards the arrearage.  When PPL received a copy of the Formal Complaint, PPL ceased charging late payment charges to Mr. Kuntz.  Tr. 49-51, 53.


18.
The amount of late payment charges assessed to Mr. Kuntz, from the date of his filing of the Formal Complaint, until it was served upon the Respondent, was $139.41.  Respondent has agreed to credit Mr. Kuntz’s account for these late payment charges.  Tr. 55-56, 68. 


19.
Since Complainant was not making the $40 monthly payments on the arrearage, and PPL was unaware that Mr. Kuntz had filed a Formal Complaint, PPL served him with a termination notice in April 2006.  Tr. 20, 52-53.



20.
After receiving the termination notice, Mr. Kuntz paid PPL $1,687.87 on April 21, 2006, because he thought that this was what he owed to PPL.  Tr. 59.  PPL did not require Mr. Kuntz to make this large payment toward the unpaid balance in order to retain his service.  Tr. 57-60. 



21.
Due to Mr. Kuntz’s payment of $1,687.87, which significantly reduced the unpaid balance, PPL will accept $15 per month rather than the $40 per month provided in the September 23 Order.  Tr. 63.


22.
After the $139.41 in late payment charges are removed, the remaining balance to be repaid, at the new rate of $15 per month, is $492.12.  Tr. 68.

DISCUSSION


In his Formal Complaint, Mr. Kuntz contended that PPL had failed to comply with the Commission’s September 23 Order concerning his prior Complaint at Docket No. F‑01603251 in that PPL had failed to provide him with a 10% conservation credit, had assessed late payment charges, and had failed to credit him with his customer charge payments.  The general rule concerning burden of proof in consumer complaint proceedings is that the complainant, as the proponent of the rule or order, has the burden of proof under 66 Pa. C.S. §332(a).  However, the general rule in Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), is subject to any exceptions on the burden of proof as provided in Section 315 of the Public Utility Code, 66 Pa. C.S. §315.  Section 315(b) of the Public Utility Code, 66 Pa. C.S. §315(b), provides, in relevant part, that “[i]n any case involving any alleged violation by a public utility . . . of any lawful determination or order of the [C]ommission, the burden of proof shall be upon the public utility . . . to show that the determination or order of the [C]ommission has been complied with.”  Thus I conclude, in accordance with 66 Pa. C.S. §315(b), that PPL had the burden of proof with respect to its compliance with the September 23 Order.
  Any prior pronouncement that the Complainant had the burden of proof herein is hereby rescinded.



“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Marguiles, 364 Pa. 54, 70 A.2d 854 (1950).  



Also, the decision of the Commission in this matter must be supported by substantial evidence.  2 Pa. C.S. §704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980). 



Complainant testified that PPL had failed to provide the 10% conservation credit required by the September 23 Order, and, in addition, had failed to provide the credit within thirty (30) days.  Tr. 9, 18.  In response, PPL presented the testimony of Linda Waskevich, a PPL customer service supervisor, to explain the process by which the Company had complied with the September 23 Order.


The September 23 Order addressed Mr. Kuntz responsibility for three years’ of unbilled usage due to a stopped meter.  On January 19, 2004, Mr. Kuntz’s meter had been changed by PPL, and Mr. Kuntz was then billed for three years’ of unbilled usage (34,340 kwh) plus 103 kwh usage on the new meter since the meter change, for a total bill of $2,470.90, based upon 34,443 kwh.  Tr. 40; PPL Hearing Ex. 3, pp. 2-3; PPL Hearing Ex. 7.



Upon receiving the rebilling, Mr. Kuntz filed an informal complaint with the BCS.  The BCS informal decision, dated January 11, 2005, reflected a 10% conservation credit to the 34,340 kwh billing, for a credit a 3,400 kwh and an adjusted kwh billing of 30,940 kwh (34,340 kwh – 3,400 kwh = 30,940 kwh).  PPL Hearing Ex. 4.



As explained by Ms. Waskevich, when PPL is issued a directive to reduce a billing, it must cancel out a prior billing and then rebill for that period.  Accordingly, to comply with the BCS informal decision, PPL canceled out the $2,470.90 billing (34,340 kwh + 103 kwh) on January 20, 2005, and issued a new bill of $2,228.07, to reflect the 3,400 kwh conservation credit (34,340 kwh – 3,400 kwh = 30,940 kwh) plus the 103 kwh which had been included in the canceled billing.  The $2,228.07 bill reflected total billed kwh of 31,043 (30,940 kwh + 103 kwh = 31,043 kwh).  Tr. 41-44. 



On February 15, 2005, Mr. Kuntz filed a Formal Complaint with the Commission at Docket No. F-01603251, which was an appeal of the BCS decision dated January 11, 2005.  The Commission’s Final Order in Mr. Kuntz’s Formal Complaint (September 23 Order) concluded that a slight adjustment was required in the rebilling, and that instead of rebilling for 30,940 kwh to reflect the 10% conservation adjustment, PPL should have rebilled for 29,736 kwh.  Thus, PPL was ordered to rebill for 29,736 kwh in metered usage for January 2001 through January 2004, within thirty (30) days of the Final Order effective date, at rates then in effect, and to cancel all other billings.  Tr. 45; September 23 Order, Ordering Paragraph #3 (see also, PPL Hearing Ex. 1).     



To comply with the September 23 Order, PPL canceled out the $2,228.07 bill issued in compliance with the BCS decision, and issued a bill to Complainant, on October 5, 2005, for $2,142.06, which reflected usage of 29,736 kwh plus the 103 kwh for the February 2004 new meter usage which had been included in the prior cancelled billing.  Tr. 45-46; PPL Hearing Ex. 3, p. 4.  The difference between the two billings is a credit of $86.01, which represents the additional kwh adjustment required by the September 23 Order.  Tr. 66.  



In addition, as testified to by Ms. Waskevich, PPL completed the 29,736 kwh rebilling by October 23, 2005, which was within thirty (30) days of the Final Order effective date of September 23, 2005.  Tr. 48-49; PPL Hearing Ex. 3, p. 4.


Based upon the foregoing testimony, which was completely supported by PPL business record exhibits, I find that Respondent has met its burden of proof that it complied with the Commission’s September 23 Order concerning the rebilling of Complainant.  


Mr. Kuntz also raised three additional issues that did not directly relate to PPL’s compliance with the September 23 Order.  On these additional issues, he had the burden of proof under 66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility was responsible for the problem involved in the Complaint, due to a violation of the Public Utility Code or a regulation of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. §701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).



First of all, Complainant alleged that PPL had failed to reflect his customer charge payments that he made from January 2001 to January 2004, during the stopped meter period.  This allegation actually should have been raised in the prior Complaint proceeding at Docket F-01603251, but was, in any event, addressed herein.  In her testimony, Ms. Waskevich explained that the $2,142.06 for which Complainant was billed includes only usage charges and that the customer charges paid by the Complainant did not include any usage.  Complainant was fully credited for all amounts that he paid from January 2001 through January 2004 on his customer charge.  Tr. 52.  Accordingly, I conclude that Complainant was only rebilled for usage and that all customer charge payments made by Complainant were appropriately reflected.


Secondly, Mr. Kuntz objected to the assessment of late payment charges on his account, subsequent to issuance of the September 23 Order.  He had paid his current bills in full during the pendency of the instant Complaint, but did not pay anything towards the arrearage because, in his view, the bill was not in compliance with the September 23 Order.  Tr. 23, 50-51, 57.  PPL acknowledged that it had assessed late payment charges because Mr. Kuntz had not paid the $40 monthly payment on the arrearages as required by the September 23 Order.  However, when PPL received a copy of the within Formal Complaint, it ceased assessing late payment charges to Mr. Kuntz.  Tr. 49-51, 53.


I took notice of Commission records which indicate that, while Mr. Kuntz had filed his Formal Complaint on December 9, 2005, it was not served upon PPL until April 18, 2006.  Tr. 4.  The amount of late payment charges assessed to Mr. Kuntz, from the date of his filing of the Formal Complaint, until it was served upon PPL, was $139.41.  Respondent has agreed to credit Mr. Kuntz’s account for these late payment charges.  Tr. 55-56, 68. 



Thirdly, Mr. Kuntz was upset about a termination notice that he had received in April 2006.  Since the Complainant was not making the $40 monthly payments on the arrearage, and PPL was unaware that Mr. Kuntz had filed a Formal Complaint, PPL served him with a termination notice.  Tr. 20, 52-53.  Mr. Kuntz paid $1,687.87 to PPL after receiving the termination notice, because he wanted to pay off what he thought he owed to PPL.  PPL did not require Mr. Kuntz to make this large payment toward the unpaid balance in order to retain service.  Tr. 57-60.


Due to Mr. Kuntz’s payment of $1,687.87, which significantly reduced the unpaid balance, PPL agreed to accept $15 per month on the unpaid balance (unbilled balance) rather than the $40 per month provided in the September 23 Order.  Tr. 63.  Mr. Kuntz’s unpaid balance as of the hearing date, after removal of $139.41 in late payment charges, was $492.12.  Tr. 68.



I find that PPL’s stipulation to remove $139.41 in late payment charges and to reduce the monthly payment on the unpaid balance (unbilled balance) to $15 per month is reasonable, and should be approved.  Tr. 59.  I will include these stipulations in the Ordering Paragraphs herein.  Complainant has not met his burden of proof that PPL violated the Public Utility Code or a regulation of the Commission, in its actions concerning this matter. 
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701, 1501.


2.
Respondent bears the burden of proof as to compliance with a Commission Order.  66 Pa. C.S. §315(b).  Complainant bears the burden of proof as to other allegations in his Complaint.  66 Pa. C.S. §332(a).



3.
Respondent has met its burden of proof that it complied with the Commission Order in Richard H. Kuntz v. PPL Electric Utilities Corporation, Docket No. F‑01603251, entered September 23, 2005, concerning the rebilling of Complainant.


4.
Complainant has failed to meet his burden of proof that Respondent violated the Public Utility Code or Commission regulations with respect to its service to the Complainant. 


5.
Respondent’s stipulation to remove $139.41 in late payment charges and to accept $15 per month rather than $40 per month on the reduced unpaid balance of $492.12 (unbilled balance) is reasonable and should be approved.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Formal Complaint filed by Richard H. Kuntz at Docket No. C-20066231, against PPL Electric Utilities Corporation, is denied.



2.
That the stipulation of PPL Electric Utilities Corporation to remove $139.41 in late payment charges from Complainant’s account and to accept $15 per month on Complainant’s remaining unbilled balance is hereby approved. 


3.
That within thirty (30) days of the issuance of the Final Commission Order in this matter, Respondent shall remove $139.41 in late payment charges from Complainant’s account and shall commence recovering  the unbilled amount at the rate of $15 additional per month, until the unbilled balance is extinguished.  
Date:
October 13, 2006



_______________________________








Kandace F. Melillo








Administrative Law Judge
	�	The Initial Decision became final by operation of law, without further Commission action, by Final Order entered September 23, 2005, at Docket No. F-01603251. 


	�	Due to a misapprehension concerning the appropriate party with the burden of proof, the Complainant was permitted to open and close, without objection from any party.  However, for the reasons to be set forth herein, I conclude that Respondent has met its burden of proving compliance with the September 23 Order, and further opportunity to rebut Complainant’s evidence was not necessary.  
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