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I.
HISTORY OF THE PROCEEDING



On January 19, 2006, Pennsylvania Carriers Coalition
 (complainant or PCC) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (respondent or Verizon).  In this Complaint, complainant PCC challenged Verizon’s application of its Access to Operations Support Systems (Access to OSS) and Daily Usage File (DUF) charges to resold lines.  As explained in the Complaint, in April 2005, Verizon began charging these rates on resold lines retroactive to October 1, 2004.  PCC’s position is that as these charges are contained in Verizon’s Tariff 216 (Services for Other Telephone Companies, Section 3 Unbundled Services) rather than Tariff 1 (Local General Tariff), they are untariffed and therefore improper and unlawful.  PCC also asserted that Verizon’s cost recovery for Access to OSS is already incorporated into its resale rates through the wholesale discount and that Verizon improperly is charging the Access to OSS charge on a per telephone number basis, rather than per loop basis.  As relief, PCC requested that the Commission:  (1) direct Verizon to credit the PCC members for all Access to OSS and DUF charges paid in relation to their resale lines and service; (2) impose the maximum civil penalty on Verizon pursuant to 66 Pa.C.S.A.§3301(a) for each PCC resale line on which Verizon imposed its “untariffed” OSS charge and each resale call on which Verizon imposed its “untariffed DUF charges;” and (3) declare that Verizon is precluded from filing a tariff supplement “designed to implement the Access to OSS and DUF charges in relation to CLEC Resale lines and service.”


On February 13, 2006, Verizon filed an Answer which denied the material averments of the Complaint.  Verizon explained that the Access to OSS and DUF rates were established by the Commission in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Commission Final Order entered December 11, 2002 (Generic UNE proceeding), and it was clear that the costs were calculated on the basis of and intended to be charged to resold lines, as well as UNE lines (i.e., UNE loops and UNE platforms) and that two of the PCC members (FSN and ATX) had been parties to that proceeding as well as PCC itself, while the third, LSI, had been denied intervention by the Commission.  It also noted that DUF is an optional service which must be affirmatively ordered, and that there is language in Tariff 1 that other provisions may apply to resale lines.  As New Matter, Verizon asserted the affirmative defenses of res judicata, collateral estoppel, waiver and 66 Pa.C.S.A. §316.



On that same date, Verizon filed a separate Motion to Dismiss (Motion), in which it asserted that the Complaint should be dismissed because the Commission already decided in the Generic UNE proceeding that these rates apply to resold lines, that the PCC members had an opportunity to make their arguments in that case, that the rates are properly tariffed and that the Commission has already approved the compliance tariff containing the rates. 



On February 23, 2006, complainant PCC filed an Answer to the Motion to Dismiss in which it asserted that, accepting all well-pleaded allegations of fact in the Complaint as true, the Motion must be denied because Verizon is alleged to have been charging untariffed rates in violation of the Public Utility Code, 66 Pa.C.S.A. §§1302, 1303 and 1501.  It also noted that the Motion failed to address the allegation in ¶¶24-27 of the Complaint that Verizon was misapplying the OSS charge and asserted that Verizon has “overstated” the Commission’s Generic UNE decision, which only affected Verizon’s UNE rates.  Finally, PCC stated that neither res judicata nor collateral estoppel can apply to bar the instant Complaint because there is not the required identity of issues and parties.


By Notice dated March 1, 2006, the matter was assigned to me.  By Order dated April 3, 2006, I informed the parties that Verizon’s Motion to Dismiss would be considered as a motion for judgment on the pleadings pursuant to 52 Pa. Code §5.102, unless any party objected and that objection were sustained.  There were no objections.



By Order dated April 5, 2006, the Motion was denied, because dismissal of the Complaint at that stage of the proceeding was neither clearly warranted nor free from doubt.  That Order also directed that a prehearing conference be scheduled as soon as reasonably possible.


By Notice dated April 10, 2006, a prehearing conference was scheduled for May 18, 2006, and on April 11, 2006, I issued a Prehearing Order directing the parties to comply with various procedural requirements.



At the request of the parties, the prehearing conference was conducted telephonically on May 18, 2006.  Each party filed a Prehearing Memorandum and participated through counsel.  Both parties agreed that the issues to be addressed are legal in nature, and any necessary facts can be provided either through Verizon’s Answer or through a stipulation entered by both parties.  A briefing schedule therefore was adopted, as set out in Prehearing Order #2, dated May 18, 2006, which also directed the parties to develop a uniform list of issues to be used in their briefs and to confer with each other to see if they could resolve some or all of the issues associated with the Complaint.  


In accordance with the agreed-upon schedule, on July 17, 2006, complainant PCC filed a Motion for Partial Summary Judgment and Memorandum in Support and respondent Verizon filed a Motion for Summary Judgment and Memorandum of Law in Support.  PCC’s Motion contains as Appendix A certain facts stipulated by the parties relating to LSI.  Responsive pleadings (Reply Brief by PCC, Memorandum of Law in Opposition by Verizon) were filed and served on August 31, 2006.



The record closed on August 8, 2006.  As neither party filed a stipulation of facts (other than Appendix A attached to PCC’s Motion) or testimony, their respective pleadings will be admitted into the record pursuant to 52 Pa. Code §5.405(b).


As set out in more detail below, summary judgment should be granted in favor of Verizon with respect to all issues raised in the Complaint.
II.
FINDINGS OF FACT



1.
The complainant in this proceeding is the Pennsylvania Carriers Coalition (PCC).  The members of PCC for purposes of this proceeding are Full Service Computing Corporation t/a the Full Service Network (FSN), ATX Licensing, Inc. (ATX) and Line Systems, Inc. (LSI).



2.
The respondent in this proceeding is Verizon Pennsylvania, Inc. (Verizon).



3.
The Complaint, filed by PCC on January 19, 2006, makes the following claims:
A.
Verizon has not properly tariffed its Access to OSS and DUF charges as applied to resale lines;
B.
Verizon has misapplied the Access to OSS charge on high capacity lines and in certain service arrangements; and
C.
Verizon should be precluded from tariffing its Access to OSS and DUF charges as applied to resale because such application would be inconsistent with the manner for setting wholesale rates for the resale of telecommunications service under the Telecommunications Act of 1996 and the Commission’s orders.



4.
Effective April 2005, retroactive to October 1, 2004, Verizon began charging the PCC Access to OSS charges on resale lines and applying the DUF rate pursuant to Tariff 216.


5.
The current Access to OSS and DUF rates were established by the Commission in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates (Generic UNE proceeding), Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Commission Final Order entered December 11, 2003, Compliance Order entered July 16, 2004, Order entered September 30, 2004.  The rates approved in that proceeding became effective on October 1, 2004.



6.
Access to OSS was a new rate intended to compensate Verizon for the past and on-going costs of making its OSS available to CLECs.  Generic UNE Tentative Order at 169.  DUF rates replaced an existing rate for an optional service through which CLECs may purchase the intraLATA local and toll call usage records details of their end users.  Generic UNE Tentative Order at 172.



7.
PCC was an active party in the Generic UNE proceeding.  Its members included FSN, ATX and LSI.  PCC filed comments to the compliance filing in the Generic UNE proceeding on February 25, 2004.  Separately, FSN and ATX also were parties and actively participated.  LSI’s Petition to Intervene in that proceeding was denied, as the Commission found that, “the interests which [LSI] would assert are adequately represented by existing participants.”  Generic UNE Final Compliance Order, entered July 16, 2004 at 7.  The Commission also noted at fn. 5, that FSN, an “existing and active party to this case, is a signatory to the exact comments that . . . LSI seek[s] to submit.”


8.
It was clear throughout the Generic UNE proceeding that the Access to OSS and DUF rates clearly were calculated on the basis of and intended to be charged to both UNE lines and resold lines.  Generic UNE Recommended Decision, May 3, 2002 at 65:  “Verizon proposes to apply a recurring “Access to OSS” charge of $0.83 or $0.78 per month per line to all UNE loops, UNE platforms and resale loops.”  With respect to the proposed DUF charges, ALJ Schnierle accepted Verizon’s proposed charges based on an assumed demand which included resellers.  


9.
Verizon’s ISDN Primary Rate Interface (PRI) is a central office based service arrangement that provides a 1.544-Mbps digital connection between the central office and the customer premises.  This connection provides 24 channels, each of which is a full 64,000 bits per second.  One of these channels is typically used for out-of-band signaling control.  Each of the other 23 channels can be used to carry voice or data transmissions.



10.
In the case of a customer that purchases ISDN PRI service from Verizon, Verizon applies the Access to OSS charge to each of the 23 voice/data channels.



11.
LSI purchases ISDN PRI service from Verizon.



12.
Direct Inward Dial (DID) is a service that permits incoming exchange calls to be dialed directly by a calling party to a specific extension associated with a PBX or other customer premises equipment without the assistance of an attendant. 



13.
DID can be provided through a PRI interface or through plain old telephone service.


14.
Access to OSS rates are applied by Verizon on a per-line, per month, basis.



15.
The settlement rates approved by the Commission established Verizon’s statewide wholesale discount rate for the resale of its telecommunications services, including Pennsylvania’s 5% gross receipts tax, at 18.34% for resellers using Verizon’s Operator Services, and at 22.00% for resellers choosing not to use Verizon’s Operator Services.



16.
On June 12, 2003, the Commission initiated a proceeding at Docket No. R-00038516 to recalculate Verizon’s wholesale rates (Wholesale Rate proceeding).  That proceeding was resolved by a settlement, which was accepted by the Commission through Recommended Decision dated February 1, 2005, adopted by the Commission by Order entered March 4, 2005.  These rates became effective on December 1, 2005.


17.
Access to OSS and DUF are not sold to end users, and therefore are not included in the retail rates.
III.
DISCUSSION
A.
Relevant Legal Principles



Both parties agree that the claims raised by the Complaint do not involve genuine issues of material fact, and should therefore be addressed through summary judgment.  Complainant PCC asserts that partial summary judgment should be entered in its favor as to liability in Sections III (Access to OSS and DUF charges, as applied to resale service, are untariffed and unlawful) and IV (Verizon has misapplied its Access to OSS charge) of the Complaint as well as the declaratory relief sought in Section V (that the Commission should declare that Verizon is precluded from tariffing its Access to OSS and DUF charges as applied to resale). It anticipates that if judgment is rendered in its favor, additional hearings may be required to determine the specific amount of any refunds that may be ordered.  Respondent Verizon requests summary judgment in its favor and that the Complaint be dismissed with prejudice.  


Under the procedural regulations in effect at the time of the filing of the Complaint, the Commission’s Rules of Administrative Practice and Procedure permitted the filing of preliminary motions.  See, 52 Pa. Code §§5.101-103.
  Section 5.102(b) of the Commission’s Rules, 52 Pa. Code §5.102(b), permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  Summary judgment “will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.”  52 Pa. Code §5.102(c).  “A fact is material if it might affect the outcome of the case, and an issue is genuine if the evidence is such that a reasonable fact finder could return a verdict in favor of the nonmovant.”  Leonard v. General Motors Corp. (in re Headquarters Dodge), 13 F.3d 674, 679 (3rd Cir. 1993), citing Anderson v. Liberty Lodge, Inc., 477 U.S. 242, 248 (1986).



In reviewing this record, the moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The record must be examined in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 459 A.2d 406 (1983); and Mertz v. Lakotos, 381 A.2d 501 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 488 Pa. 198, 412 A.2d 466 (1979).  Summary judgment will be granted only in the clearest case, where the right is clear and free from doubt.  Id.



Section 5.102(c) is intended to serve judicial economy by avoiding a hearing where no factual dispute exists.  Quite simply, if no factual issue pertinent to the ultimate resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. P.U.C., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. P.U.C., 540 A.2d 1006 (Pa. Cmwlth. 1988); and White Oak Borough Authority v. Pa. P.U.C., 175 Pa. Superior Ct. 114, 103 A.2d 502 (1954).  


I agree that no genuine issue of material fact exists in this proceeding.


Verizon contends that as the rates in question were previously approved by the Commission in its Generic UNE orders, the instant Complaint is barred by res judicata, collateral estoppel, waiver and 66 Pa.C.S.A. §316.


The doctrine of res judicata, or claim preclusion, reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); O’Toole v. The Bell Telephone Company of Pennsylvania, 1992 Pa. PUC LEXIS 83, 16-18 (Pa. PUC 1992).  


Once the Commission has entered a final judgment on the merits of an issue, under the doctrine of res judicata the “parties to that case and their privies are thereafter bound ‘not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered.’”  Jane A. Suprick and Ransom Township v. Commonwealth Telephone Company, 1995 Pa. PUC LEXIS 15, *7.  Matters which were actually litigated and also matters which should have been litigated in a prior action as part of the same cause of action will not be allowed to be re-litigated in a subsequent action.
Similar to the doctrine of res judicata is the doctrine of collateral estoppel, or issue preclusion.  Collateral estoppel operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.   In other words, it prevents the re-litigation of an issue of fact or law which was actually litigated in a prior proceeding and was necessary to the original judgment.  The four requirements for a plea of collateral estoppel to prevail are:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action. Day, 464 A.2d at 1318, 1319.  Collateral estoppel is a doctrine of issue preclusion that seeks to prevent the relitigation of a finally litigated issue in a subsequent proceeding between same parties.  Baker v. Pa. Human Relations Comm., 75 Pa. Commonwealth Ct. 296, 307, 462 A.2d 881 (1983); O’Toole, supra.  

Besides the doctrines of res judicata and collateral estoppel, Verizon asserts that the Complaint is barred by 66 Pa. C.S. §316.  That section provides, in pertinent part, that, “Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. §316.  This section of the Public Utility Code precludes a collateral attack upon a Commission order that has not been reversed upon appeal.  
B.
Application of Tariff 216 Charges to Resold Lines


The first issue to be addressed is whether Verizon properly tariffed the contested charges in Tariff 216, (Services for Other Telephone Companies) rather than Tariff 1 (Local General Tariff).  PCC’s position is that, with respect to resellers, the charges should have been placed in Tariff 1, that the placement of the charges in Tariff 216 creates an ambiguity that should be resolved against the utility as Tariff 216 is dedicated to the rates applicable to unbundled services, and that PCC reasonably relied on the settlement of the Wholesale Rate proceeding
 as “the complete package of wholesale rates that would be applied.”  PCC Reply Brief at 6.  According to PCC, it is entitled to judgment as a matter of law because Verizon breached its obligation to provide accurate information regarding its rates and tariffs and therefore violated 66 Pa.C.S.A. §§1302-1303.  


Verizon’s position is that it is entitled to judgment in its favor as a matter of law because this issue cannot be considered in this proceeding.  It claims that application of the disputed charges to resold lines and their placement in Tariff 216 was approved by the Commission in the Generic UNE proceeding.



While PCC’s concern over application of these charges is understandable in light of the extensive history of the various Commission proceedings and the lapse of time before Verizon decided to impose the charges, I agree that the elements necessary to support application of both res judicata and collateral estoppel are present here.  PCC and its member companies are bound by the Commission’s decision in the Generic UNE proceeding, and cannot here challenge the application of the Access to OSS and DUF charges to resellers through Tariff 216.


As explained by both parties in their respective pleadings, the current Access to OSS and DUF charges were approved by the Commission in the Generic UNE proceeding, and were included in the tariff that was ultimately approved by the Commission to take effect on October 1, 2004.
  PCC, FSN and ATX actively participated in that proceeding, including the filing of comments on Verizon’s compliance filing.  The Commission refused to permit LSI to intervene, finding that “the interests which [LSI] would assert are adequately represented by existing participants.”  Generic UNE Final Compliance Order, entered July 16, 2004 at 7.  The Commission also noted at fn. 5, that FSN, an “existing and active party to this case, is a signatory to the exact comments that . . . LSI seek[s] to submit.”


PCC asserts that neither res judicata nor collateral estoppel can apply because there is not the required identity of parties, as LSI was denied permission to participate in the Generic UNE proceeding.  PCC also claims that there is not the required identity of cause of action because the “claim and issue in the Generic UNE proceeding involved the justness and reasonableness of Verizon’s UNE rates, including the OSS and DUF charges and their application to UNEs and Resale.  Here, as to Section III of the Complaint, the claim and issue involves Verizon’s charging of untariffed rates and fees applicable to Resale service.  These claims and issues are not identical.  Whether Verizon’s rates are substantively lawful on their face is a different claim/issue than whether Verizon has actually and properly tariffed and implemented those rates as applicable to Resale.”  PCC Main Brief at 12, emphasis and citations omitted.  


I find that despite PCC’s compelling arguments on this issue, the elements of res judicata and collateral estoppel have been established.  First, there has been the required identity of parties.  The complainant in this proceeding, PCC, was an active participant in the Generic UNE proceeding.  As in this case, the members of PCC included FSN, ATX and LSI.  The fact that LSI’s Petition to Intervene separately was denied by the Commission while FSN and ATX separately participated in the Generic UNE proceeding is irrelevant for several reasons.



First, PCC itself (and including the same membership) was a party of record in both proceedings.  Second, LSI participated in that proceeding through PCC, as it is doing here.  Finally, there can be no doubt that LSI was in privity with FSN, ATX and PCC.  Res judicata and collateral estoppel apply not only to actual parties but to those in privity with them.  As explained by Verizon in its Main Brief at 11-12, in this analysis, privity does not mean contractual privity, but rather “an identity of legal interests in the outcome of the proceeding.”  This, in fact, was the basis of the Commission’s finding that the interest of LSI was adequately represented by “existing participants” and that the comments LSI sought to offer were the exact comments submitted by FSN.  Obviously, the Commission considered the arguments that LSI sought to present, and intended that its holdings in the Generic UNE proceeding would be binding on it.


With respect to the required identity of issues, PCC is correct to some degree that the scope of the Generic UNE proceeding was the ultimate adoption of Verizon’s tariffs that incorporated the charges approved by the Commission and the scope of this proceeding is the application of several of those charges to its members, not the justness and reasonableness of the charges themselves.  This distinction, however, ignores the fact that the Access to OSS and DUF rates established in the prior proceeding were calculated on the basis of the costs incurred by, and the anticipated use of the services by, resellers as well as CLECs providing service through the purchase of UNEs, and that the placement of those charges in Tariff 216 was approved by the Commission after several opportunities for parties to comment on Verizon’s compliance filings.


This is abundantly clear from the testimony filed in the Generic UNE proceeding, as well as the Recommended Decision and Commission Orders.  No party – including PCC, ATX and FSN – raised as an issue the application of those charges to resellers.  Every party – including PCC, ATX and FSN, had every opportunity throughout that proceeding to examine the testimony submitted and to review and comment upon the various compliance filings made by Verizon.  In fact, PCC commented on the initial compliance filing, but did not argue that the Access to OSS and DUF rates should be tariffed elsewhere.  PCC knew or should have known that the rates were calculated on the basis that they reflected costs that were caused by, and would be recovered from resellers, and further knew that the particular rates were included in Tariff 216.  PCC could have proposed that the charges be reflected in Tariff 1 when it commented on Verizon’s compliance filing or removed from Tariff 216; it did not do so.  


PCC’s statement in it Main Brief at 13, that “Nor could FSN and ATX, parties to the Generic UNE proceeding, have been expected or required to bring to Verizon’s attention that it had failed to tariff these charges as applied to Resale in its Compliance filing” is utterly without merit.  Indeed, it is reasonable to expect that the parties in the Generic UNE proceeding would take advantage of the opportunity to review and comment on any aspect of Verizon’s compliance filing that may affect them.  If they do not, they have only themselves to blame.


In its Reply Brief at 1-2, PCC asserts that “Verizon is unable to point to any specific language throughout the Commission proceedings in either the Generic UNE proceeding or the Wholesale Rates for Resale proceeding
 to provide legal support for its decision to implement the charges for access to operation support systems (OSS) and the Daily Usage File (DUF) as applied to Resale lines via Verizon’s Tariff Pa.P.U.C. No. 216 (Tariff 216).”  On the contrary, the Commission did approve Verizon’s compliance filing, which included these charges in Tariff 216.  There is nothing in Tariff 216 which precludes application of these charges to CLECS who purchase and resell telecommunications service as well as those who purchase UNEs from Verizon.



PCC in its Reply Brief at 3 further asserts that, “What Verizon fails to mention, however, is that the ‘public record’ of the Generic UNE proceeding spanned three years, involved approximately 50 issues, dozens of parties, and thousands of pages of testimony, pleadings and orders.  In addressing the access to OSS issue, the Commission focused on whether or not it was a UNE.  Regarding DUF, the Commission focused on the rate to be applied.  Moreover, at best, [Verizon’s] testimony provided some minimal notice of Verizon’s intent to apply the OSS and DUF charges to Resale generally.”  Obviously, the fact that the Access to OSS and DUF rates were calculated to include resold lines was contained in Verizon’s testimony; this constituted sufficient notice to any of the parties to the Generic UNE proceeding that the rates would be included in Verizon’s tariff, even if the precise tariff provision was not identified.  The fact that the record developed was extensive does not excuse PCC’s failure to understand the development and proposed recovery of the charges; at the very least, PCC could have propounded discovery addressed to the particular interests of its members.


As explained above, Verizon is entitled to summary judgment in its favor through application of both issue and claim resolution.  The elements required to establish res judicata clearly have been established; in addition, as the issue of the inclusion of the charges in Tariff 216 and their application to resellers was actually addressed by the Commission and necessary to its determination, collateral estoppel also applies.  Furthermore, Verizon is entitled to summary judgment on the merits.



Although PCC claims that its members are being charged untariffed rates in violation of the Public Utility Code, 66 Pa.C.S.A. §§1302 and 1303, that is not the case.  They are being charged the rates actually contained in Verizon’s Tariff; there is no allegation that the rates being charged differ from those contained in the tariff.  Similarly, there are no ambiguities with respect to the tariff.  While Tariff 216 does not specifically say that rates for certain services will be charged to resellers as well as UNE purchasers, it is clear what rates will be charged for whatever entities utilize the Access to OSS and DUF services.  In this connection, it should be noted that there is no tariff specifically and exclusively devoted to resale service; Tariff 1 is entitled Local General Tariff and Tariff 216 is entitled Services to Other Telephone Companies.  Even PCC admits that provisions relating to resale are found in sections other than Tariff 1, when its acknowledges in its Main Brief at 19, “As is plain from the text of the tariff, the provisions addressing Resale are predominately in Verizon’s retail tariff, Tariff 1.”  (emphasis supplied)


The fact that the charges at issue are contained in Tariff 216, rather than Tariff 1, is irrelevant, in light of the language contained in Tariff 1, that “[t]o the extent that services are available for resale subject to terms and conditions set out in other provisions of this Tariff or other Telephone Company Tariffs, those terms and conditions remain applicable except to the extent they conflict with the language of this Section.”  Tariff 1, Section 8.1(A)(1), First Revised Sheet 4A.  There is additional language that, “[t]he regulations contained in this Section are intended to supplement the regulations contained in other sections of this or other Telephone Company tariffs to the extent such other regulations do not conflict with the regulations contained herein.”  Id. at (A)(2).  Further, there is no language in Tariff 216 stating that it applies only to UNE purchasers, not to resellers.  In fact, it states that “[t]his tariff applies to services provided by [Verizon PA] to Other Telephone Companies that have been authorized by the Pennsylvania Public Utility Commission to provide local exchange service in Pennsylvania,” which, as pointed out by Verizon, can include rates applicable to resellers as well as CLECs that lease UNEs.  Tariff 216, Sec. 1(A), Third Revised Sheet 1.  While this language may be general, it is not “vague and ambiguous” as alleged by PCC, and therefore there is no ambiguity to be construed against the utility and in favor of the customer.



There can be no dispute that it is within Verizon’s discretion how to tariff rates approved by the Commission, subject to the Commission’s acceptance of its compliance filing.  That was done here.  The Commission approved the tariff, the tariff clearly spells out the charges for Access to OSS and DUF and that certainly satisfies any duty Verizon may have concerning meaningful disclosure of its rates and ensures that Verizon was not charging the PCC companies untariffed rates.


Therefore, Verizon properly tariffed and implemented the rates as applied to resellers for Access to OSS and DUF.

C.
Application of the Access to OSS Charge 


The second issue raised by PCC (Section IV of the Complaint) concerns the manner in which Verizon is applying the Access to OSS charge to certain high capacity lines and certain service arrangements.  Specifically, PCC claims that Verizon has improperly applied the charge to each internal extension associated with Direct Inward Dialing (DID) services purchased by LSI and to each of the 23 voice channels supported by the Primary Rate Interfaces (PRI) purchased by LSI.
  According to PCC, the DIDs are a feature, not a line, and the PRI channels are supported by a single line or loop and are not themselves lines, so the Access to OSS charge (which by tariff is to be applied on a per line basis) has been incorrectly applied, violating the Public Utility Code, 66 Pa. C.S.A. §§1303 and 1501.


Verizon’s position is that it properly applied the charge, that it is not being applied per telephone number as alleged by PCC, but rather per line as required by the tariff.  


This issue is somewhat confusing, as in its Complaint, PCC asserts that the charge is being applied per telephone number, rather than per loop.  The tariff itself, however, Tariff 216, Section 3, revised sheet 14, states that the Access to OSS charge is a recurring charge to be applied on the basis of “per line, per month.”  While addressed to some extent in its Main Brief, this issue is not at all addressed in PCC’s Reply Brief.  Therefore, pursuant to my Prehearing Order #2, it can reasonably be assumed that PCC has abandoned this claim.



In addition, as noted by Verizon in its Reply Brief at 10, PCC has misstated the issue as agreed upon by the parties.  The issue list submitted by the parties, describes this issue:  “Did Verizon misapply the Access to OSS charge in certain instances by charging the fee on a per line rather than a per loop basis?”



To the extent that this issue even needs or should be addressed here, there can be no question that the Access to OSS charge has been properly applied to PRI arrangements.  As explained in Verizon’s Reply Brief at 11, LSI purchases ISDN PRI from Verizon for resale.  It is a central office based service arrangement that provides a 1.544 digital connection between the central office and the customer premises.  It is a high capacity network interface supporting 23 voice/data lines that can be configured in different ways.  Each PRI connection provides 24 channels, 23 of which function as a telephone line, giving the customer the capability to have 23 separate telephone calls proceeding simultaneously.  PCC Main Brief, Appendix A.


Most importantly, Verizon’s tariff itself expressly provides that “software defined lines are lines which are provisioned on the Primary Rate Access facility by establishing their identity in central office translations.  These lines physically ride on the 4-wire ISDN Primary Rate Access Facility.”  Tariff  Pa.P.U.C. No. 500, Section 22, Subsection B(1).
.


Therefore, these 23 channels are software defined lines, “. . . each of which may be used simultaneously to carry a circuit-switched telephone call or data transmission.  These lines can be provisioned in different ways, to provide direct inward dial service, direct outward dial service, two-way service, WATS service, 800 number service or call-by-call service selection.  Each PRI can support up to four different configurations on the 23 different lines.”  Verizon Reply Brief at 11.


With respect to the DID issue, there has been no showing by PCC that Verizon in fact applies the Access to OSS to anything other than the underlying line, as required by its tariff.  



Verizon explained that DID is a service that can be used either through a PRI channel configured for that purpose, or by configuring plain old telephone lines (POTS).
  To the extent that PCC is referring to PRI channels configured for DID service, the Access to OSS charge is properly assessed on the underlying line but not on the DID service itself.  Similarly, when DID is added as a feature to an ordinary telephone line, then the Access to OSS charge is assessed on the underlying telephone line.


Therefore, as Verizon has established that the Access to OSS charge has been applied per line, per month, as required by its tariff, summary judgment should be entered in its favor.

D.
The Wholesale Discount


The final issue raised by PCC in this proceeding is its assertion that Verizon should be precluded from tariffing its Access to OSS and DUF charges as applied to resale because such application would be inconsistent with the manner for setting wholesale rates for the resale of telecommunications service under the Telecommunications Act of 1996 (TCA) and Commission orders.  PCC states that tariffing these charges is inconsistent with setting wholesale rates on an avoided cost basis, as required by the TCA, 47 U.S.C. §252(d)(3), and would frustrate the local telephone competition intended to be fostered by that act.
  Finally, PCC notes Verizon’s decision in April 2005 to retroactively implement imposition of the Access to OSS and DUF charges to resellers “barely” a month after the settlement of the Wholesale Rate investigation at Docket R-00038516 was accepted by the Commission in March 2005, and claims that it “reasonably relied” on the settlement in the wholesale case as “the complete package of wholesale rates that would be applied.”  PCC Reply Brief at 6.


Verizon’s position is that the TCA does not require that all charges to resellers be reflected in the wholesale discount.  


The TCA requires ILECs to “offer for resale at wholesale rates any telecommunications service that the [incumbent] carrier provided at retail to subscribers who are not telecommunications carriers.”  47 U.S.C. §251(c)(4)(A).  In pricing resale services, the TCA requires that the wholesale rates “shall” be determined “on the basis of retail rates, charged to subscribers for the telecommunications services requested, excluding the portion thereof attributable to any marketing, billing, collection and other costs that will be avoided by the local exchange carrier.”  47 U.S.C. §252(d)(3).  This standard was recognized by the Commission in its June 16, 2003 Order, as well as the February 1, 2005 Recommended Decision in the Wholesale Rate proceeding.


Upon consideration of the parties’ positions, I agree with Verizon that tariffing these charges and applying them to resale service is appropriate.  Pursuant to the TCA, the starting point for setting wholesale rates is the retail rate, which is adjusted by the wholesale discount to produce the wholesale rate.  Access to OSS and DUF are not sold to end users, and therefore are not included in the retail rate.  Nor will the costs associated with these services be avoided by the incumbent providing service on a wholesale basis.  To put it another way, the question of recovery of costs that are not part of retail rates is not addressed by the TCA, or precluded by the terms of §252(d)(3).



This issue was directly addressed in Bell Atlantic Delaware v. McMahon, 80 F. Supp. 2d 218 (D. Del. 2000), where the United States District Court upheld the Delaware Commission’s approval of a separate charge to resellers for Access to OSS:

Section 252(d)(3)’s language. . . makes clear that the starting point for the wholesale rate calculation is the retail rate for the service in question.  The Hearing Examiners concluded that the OSS access charge compensates Bell for costs associated with updating its OSS interfaces to permit new entrant access.  Assuming the accuracy of this conclusion, these access costs are not included in Bell’s retail rate for OSS services because Bell’s retail customers do not “access” its OSS.  As such, there is no allowance for such costs in Bell’s retail rates and, consequently, none also in the discounted wholesale rate.  Nothing on the face of the Act prohibits imposing an additional charge to compensate Bell for providing OSS access to its competitors.



The same result should occur here.  Nothing in the TCA or any Commission order applying the TCA prohibits the charging of these tariffed rates to resellers.  


With respect to the timing of Verizon’s imposition of the charges, Verizon points out in its Main Brief at fn. 49 that the Generic UNE proceeding and the Wholesale rate case were proceeding simultaneously before the Commission.  The Settlement Stipulation in the resale case was dated October 29, 2004.  By that time the Commission had issued its Tentative Order (November 4, 2002) and its Final Order (December 11, 2003) in the Generic UNE case, and Verizon’s tariffed compliance rates had gone into effect (October 1, 2004).  Throughout the Generic UNE proceedings it was clear to the Commission and the parties that these rates would apply to resold lines.  The PCC and its member companies therefore knew or should have known that these rates would apply to resold lines when they entered into the Settlement Stipulation in the resale case.

IV.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.



2.
Summary judgment may be granted only in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code §5.102(c).



3.
There are no genuine issues of material fact.



4.
Respondent Verizon is entitled to judgment as a matter of law on all issues raised in this Complaint.



5.
The doctrine of res judicata, or claim preclusion, reflects the refusal of the law to tolerate the relitigation of a matter decided by a court of competent jurisdiction.  Final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  


6.
Collateral estoppel, or issue preclusion, operates to prevent a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four requirements for a plea of collateral estoppel to prevail are:  (1)  the issue decided in the prior adjudication is identical with the one presented in the later action, (2)  there was a final judgment on the merits, (3)  the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication, and (4)  the party against whom the plea is asserted has had a full and fair opportunity to litigate the issued in question in the prior action.



7.
The issue of application of charges contained in Tariff 216 to resellers is barred as a matter of law by the doctrine of res judicata, because in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Commission Final Order entered December 11, 2002, the Commission approved Verizon’s tariff 216, including its application to resellers.


8.
The issue of application of charges contained in Tariff 216 to resellers is barred as a matter of law by the doctrine of collateral estoppel, because in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Commission Final Order entered December 11, 2002, the Commission approved Verizon’s tariff 216, including its application to resellers.



9.
Pennsylvania Carriers Coalition was an active party in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683.


10.
In addition to Pennsylvania Carriers Coalition, Full Service Computing Corporation t/a the Full Service Network (FSN), ATX Licensing, Inc. (ATX) and Line Systems, Inc. (LSI) either were parties or were in privity with parties in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683.



11.
The rates approved by the Commission in Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683 have not been set aside, annulled or modified on judicial review.



12.
Verizon’s application of the Access to OSS and DUF charges to resellers through Tariff 216 is not prohibited by the Telecommunications Act of 1996 or any Commission order.



13.
Access to OSS rates are applied by Verizon on a per-line, per month, basis.

V.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion for Summary Judgment filed by Verizon Pennsylvania, Inc. on July 17, 2006 is granted; 


2.
That the Motion for Partial Summary Judgment filed by the Pennsylvania Carriers Coalition on July 17, 2006 is denied;


3.
That the Complaint filed at C-20065798 by the Pennsylvania Carriers Coalition (Full Service Computing Corporation t/a the Full Service Network, ATX Licensing, Inc. and Line Systems, Inc.) is denied; 

4.
That admitted into the record are PCC’s Motion for Partial Summary Judgment and Memorandum in Support, Verizon’s Motion for Summary Judgment and Memorandum of Law in Support, PCC’s Reply Brief and Verizon’s Memorandum of Law in Opposition; and


5.
That the record at C-20065798 be marked closed.

	Date:
	October 11, 2006
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	The PCC members are Full Service Computing Corporation t/a the Full Service Network (FSN), ATX Licensing, Inc. (ATX) and Line Systems, Inc. (LSI).





� 	Access to OSS was a new rate intended to compensate Verizon for the past and on-going costs of making its OSS available to CLECs.  Generic UNE Tentative Order at 169.  DUF rates replaced an existing rate for a service through which CLECs purchase the intraLATA local and toll call usage records details of their end users.  Generic UNE Tentative Order at 172.


� 	For ease of reference, these pleadings will be referred to as the respective parties’ Main and Reply Briefs.





� 	The Commission adopted revised rules of procedure effective April 29, 2006.  As the instant Complaint was filed prior to the effective date, and the parties did not request application of the revised regulations to this proceeding, the regulations in effect at the time of the filing of Complaint on January 19, 2006 will be applied.  





� 	Under the procedural rules presently in effect, preliminary objections, rather than preliminary motions, may be filed.


� 	Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylvania, Inc. and Verizon North, Inc., Docket No. R-00038516, Commission Order entered March 4, 2005.


� 	In addition to Tariff 216, changes also were made to Tariff 218.  


� 	Wholesale Rates for Resale of Telecommunications provided by Verizon Pennsylvania, Inc. and Verizon North, Inc., Docket No. R-00038516.


� 	Direct Inward Dialing is the ability for a caller outside the company to call an internal extension without having to pass through an operator or attendant.  PRIs, which are the ISDN equivalent of T-1 circuits, support access to 24 voice and channels over a single, integrated loop.





� 	This order stated, “If a reply brief is not filed, it will be assumed that the party does not dispute the assertions, contentions, arguments, etc. made by the other party in its main brief.  While it is not necessary in a reply brief to repeat a particular argument or discussion contained in the main brief, the reply brief should note where the responsive argument is located in the main brief and how it responds to the other parties’ assertions, contentions, arguments, etc.”





� 	Tariff  Pa.P.U.C. No. 500, Section 27, Subsection (A)(4).





� 	In other words, Verizon’s rates for resale service must be determined by applying a discount to Verizon’s retail rates that is based on the costs Verizon actually avoids when its services are offered at wholesale instead of retail.  


� 	This is especially true for DUF, which is an optional service.  Resellers who do not use the service should not have to pay for it.
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