BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Richard J. Volz
:


:
v. :
F-01774691

:
PPL Electric Utilities Corporation
:
INITIAL DECISION
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
On or about September 8, 2005, Richard J. Volz (Complainant) filed a formal complaint with the Public Utility Commission (PUC or Commission) alleging that his electric meter was incorrect and that the errors began when PPL (Respondent) went to an automatic meter reading (AMR) system.  The Complainant alleges his electric usage increased by 50% since deployment of the AMR system.
On October 4, 2005, the Respondent filed an Answer to the complaint.  In their Answer, the Respondent denied that the AMR installed at Complainant’s home was recording usage incorrectly. 

On October 13, 2005, an Interim Order Setting Resolution Conference was issued.  The parties participated in mediation as required by the Interim Order, but were unable to resolve their differences.  
On March 10, 2006, the matter was assigned to me and a Hearing Notice was issued scheduling a hearing for April 12, 2006.
On March 31, 2006, the undersigned administrative law judge (ALJ) issued a Prehearing Order to the Parties.

On April 12, 2006, a hearing in the matter was held in person at the Commission’s Scranton hearing room.  The Complainant appeared on his own behalf, the Respondent was represented by Kimberly G. Krupka, Esq.  The Complainant submitted two (2) exhibits.  Both were admitted into the record.  The Respondent submitted seven (7) exhibits.  All were admitted into the record.  The record in this matter closed on May 12, 2006.
FINDINGS OF FACT
1. The Complainant is a current customer of the Respondent and receives service at two addresses.  Only one address is involved in this complaint and that address is the Complainant’s home at 6009 Patti Ann Drive, Jermyn, Pennsylvania.  NT 5-6

2. The Complainant is retired.  NT 15

3. The square footage of the Complainant’s home or heated areas was not provided.

4. The Complainant’s complaint is with the Respondent’s meters “in general.”  NT 16 

5. The current complaint relates to April 2004, to the present, any monetary complaints prior to that period have been addressed by the Respondent.  NT 16

6. The number of persons in the Complainant’s home has not changed.  NT 11

7. The Complainant believes he uses the same amount of electricity as he always has; his pattern of usage has not changed.  NT 11

8. The Complainant uses an “off-peak storage heat system” at his home.

9. On December 1, 2003, the Respondent changed the Complainant’s existing meter system to an AMR.  NT 6-7, 24, PPL Exh. 2
10. The first bill the Complainant received after the AMR was installed had 21 days under the old meter and 9 days under the new AMR.  NT 7
11. The Complainant noticed a radical increase in his electricity usage, reported the anomaly and was given a $50 credit.  NT 7

12. The second bill the Complainant received after installation of the AMR was estimated.  NT 8

13. On March 13, 2004, a Saturday, the Complainant completely lost heat.  He alerted the Respondent and on March 13, 2004, the Respondent changed out his meter.  NT 8, NT 24, PPL Exh. 2
14. Shortly after the March 13, 2004 incident, the Complainant lost hot water over a weekend.  On March 22, 2004, the Respondent changed out his meter again.  NT 8, 24, PPL Exh. 2
15. The loss of heat and hot water were a result of “program problems” related to the Complainant’s type of system, according to the Respondent.  NT 31, 33

16. On April 2, 2004, the Respondent changed out the Complainant’s meter again.  NT 8, 24, PPL Exh. 2
17. After the fourth AMR meter, the Complainant had no faith in the AMR system.  NT 9

18. The last meter change out occurred on November 11, 2005.  NT 24, PPL Exh. 2

19. The Complainant received some credit toward his bill and the Respondent was responsive to his calls.  NT 8-9

20. The Complainant wants his old style meter returned.  The Respondent told him they could not, or that if they did that the Complainant would lose his preferred rate for the off peak storage system.  NT 9
21. Ultimately, the Respondent installed two meters to track usage in tandem at the Complainant’s home.  NT 10, 16
22. The meter change outs are documented in the Respondent’s customer log.  The parties do not contest the number of times the meters were changed.  PPL Exh. 3
23. The Complainant had his heating system checked for malfunction and the Complainant believes it functions properly.  NT 11

24. The Complainant has sequentially shut off household appliances and not seen a difference in the electricity consumed.  NT 11
25. The Complainant takes issue with the Respondent’s AMR meters.  He agreed that he was compensated by the Respondent for the period between the installation of the first AMR (December 2003) and the April 2004, installation.  NT 16
26. The Respondent investigated whether there was any foreign load
 on the Complainant’s meter and found none.  NT 17, 68
27. Teri Albright, a customer support supervisor, Paul Marcus, a service consultant, Ann Vaida, a field representative, and Andy Osmanski, a supervising engineer for meter support, testified on behalf of the Respondent.  NT 20-21, 36, 54, 60
28. The Complainant is billed on what the Respondent calls “time of use” or RTS rate.  The Complainant is billed on both kilowatt hours and demand.  NT 22, PPL Exh. 1
29. On December 12, 2003, the Respondent credited the Complainant’s account for $50 when the Complainant spoke to “someone about his large bill.”  NT 26, PPL Exh. 1
30. On May 5, 2004, the Respondent again credited the Complainant’s bill for $626.40.  The credit was documented as miscellaneous; Ms. Albright testified it was in response to a high bill complaint for the period December 2003, to April 2004.  NT 27, PPL Exh. 1

31. On November 11, 2005, pursuant to this complaint, the Respondent removed the AMR at the Complainant’s home to deliver it to a lab for testing.  The meter tested as accurate.  NT 28, PPL Exh. 4
32. December 8, 2005, Mr. Marcus went to the Complainant’s property to identify the Complainant’s potential for usage of electricity.  NT 37
33. The meter at Complainant’s property has three functions.  It records kilowatts hours, KW demand, and it has contacts interfaced to the Complainant’s control system to energize and de-energize his thermal storage system.  The controls also control the turning off and on of the Complainant’s water heater during peak and off peak times.  NT 37
34. The Complainant’s chosen peak hours of usage were 7:00 a.m. to 5:00 p.m. NT 38
35. The Complainant’s home has both ceramic heating units and baseboard heating units, and one space heater in the basement.  NT 39
36. Mr. Marcus did not ask or determine if the baseboard units were used or in working order.  NT 40
37. The Complainant has 400 amp service.  Thermal storage heating systems used to heat up to 2,400 square foot can be 200 amp service.  The Complainant’s 400 amp system is considered a large capacity service.  NT 42

38. On December 8, 2005, (during the same visit as Mr. Marcus), Ms. Vaida went to the Complainant’s property to verify that the usage recorded on the Complainant’s meter was justified by the electric equipment and appliances in his home.  NT 55

39. Ms. Vaida discussed demand peak rates and how they are billed with the Complainant.  NT 56
40. Mr. Osmanski, with the help of a meter installer, installed an industrial meter (non-AMR) to run in tandem with and test the accuracy of the Complainant’s AMR meter.  NT 62-64, PPL Exh. 7
41. The in-tandem non-AMR meter and AMR meter testing the Respondent conducted showed that the Complainant’s AMR meter was running slightly fast, but within three tenths of a percentage point of 100% accuracy.  NT 67, PPL Exh. 7

42. The Respondent received and installed some meters that had faulty programming.  Most of those meters were installed in the Scranton area.  As with the Complainant, the customers experienced a loss of heat or hot water, called the Respondent and the meter was changed.  NT 71-72
43. There is no way to know if the original non-AMR meter at the Complainant’s house was recording slowly, hence providing the Complainant with a lower monthly bill than was correct, because it was discarded when removed.  NT 77
DISCUSSION
A.
Burden of Proof


As the party seeking affirmative relief from this Commission the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  One must review the record, determine whether the Complainant satisfied his burden of proof, and if the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value to refute the Complainant’s evidence.  If the Respondent successfully rebuts the Complainant’s evidence, the burden of proof cannot be satisfied unless the party bearing the burden presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Substantial evidence must support the Commission’s decision.  2 Pa. C.S. § 704; Yellow Cab Company v. Pa. PUC, 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  In order to establish a sufficient case against a utility to satisfy the burden of proof, a complainant must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).
B.
High Bill


This complaint is not specifically a high bill complaint.  Specifically, the Complainant wants his old meter back, but, realistically, his complaint is one of high bills.  Therefore, I will provide an analysis of whether he meets his burden of proof for a high bill claim.  To determine whether a complainant has established a prima facie claim of high bills, the Commission has considered certain factors.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; (2) showing that his/her pattern of usage had not changed.  Id.  As described, the “Waldron Rule” is an evidentiary rule.  Pennsylvania Electric Company v. Pa. PUC, 473 A.2d 704, 705-6 (Pa. Cmwlth.1984).  Furthermore, in reviewing the Waldron Rule criteria, one may consider the billing history of the account, any change in the number of occupants residing in a household, the potential for energy utilization, and any other relevant facts or circumstances revealed during the proceeding.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  Thus, a complainant may prove their entitlement to relief by circumstantial evidence that would support a finding that the metered usage exceeded actual usage.  Milkie v. Pa. P.U.C., 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001).

C.
The Evidence


The Complainant has a general complaint with the AMR meters.  As he stated, he has no faith in them.  The Respondent advised the Complainant that if they did put him on a non-AMR meter, he would lose his preferred rate. 
The Complainant’s heating system is unique.  His system is often referred to as a “storage heater.”  The system stores heat in ceramic bricks during off peak hours to be used to release heat during peak hours at a reduced rate.  In other words, the Complainant’s heating system uses electricity to heat up the ceramic bricks at off-peak hours to take advantage of off peak rates.  He has the ability to choose one of three time blocks.  (PPL Exh. 5)  The Complainant chose his on-peak hours to be 7:00 am - 5:00 p.m. Therefore, his system should be turning on, heating up, and storing the heat (in the ceramic bricks) between 5:00 p.m. and 7:00 a.m., and release it as needed from 7:00 a.m. to 5 p.m.  It is possible during a period of greater than normal cold, that the system would turn on during peak hours and thus incur a higher bill.  The Complainant’s grievance is that he believes his bills are higher since the Respondent switched him to an AMR meter in December 2003, and that the meter is the problem, that it is not recording accurately.  In fact, the Respondent has installed five different AMR meters at the Complainant’s home from the first installed on December 1, 2003, to the one currently at his home, installed on November 11, 2005. 
It is not disputed that the Complainant’s bills significantly rose after installation of the AMRs.  In fact, it is clearly evidenced in PPL Exhibit 1 that his monthly bills rose after December 1, 2003, installation of the first AMR.  With regard to the Waldron evidentiary tools, the Complainant indicated the number of people in his home did not change and neither did his pattern of usage.  Therefore, under Waldron, the Complainant established a prima facie case of high billing and the burden of persuasion shifted to the Respondent.  Milkie, supra.
The Respondent presented evidence that they installed an industrial, non-AMR meter to run in tandem with the AMR meter to track whether or not the AMR meter was recording accurately.  The AMR meter was recording at 100.31%, 100.29%, 100.28% and 100.29% accuracy, or at worst, three tenths of a percentage point off perfection.  The Public Utility Code regulations provide for an error factor of + 2%, therefore, the AMR meter was within acceptable ranges.  52 Pa. Code § 57.21.  This fact impresses me.  If the experiment showed a disparity, it would be easier to understand the Complainant’s objections to his bill.  However, in the face of this evidence, it is unlikely, if not impossible, that there is any electric usage at the Complainant’s home being recorded, that is not indeed, being consumed.
Additionally, the Respondent sent a field representative to the Complainant’s home to assess whether or not the Complainant had the capacity to use the electricity for which he was changed and found that the size of the home and the equipment and appliances within the home indicated he had such a capacity.  This is a weaker fact than the tandem meter experiment, but nonetheless, indicative that the Complainant’s home uses more electricity then he realizes.
Unfortunately, the pre December 1, 2003, non-AMR meter removed from the Complainant’s home was discarded, so there is no way now to determine whether that meter was defective.  The testimony of the Complainant and Respondent’s witnesses indicate that the Respondent made a significant effort to help the Complainant determine how and why the change in his bills occurred.  The Complainant thanked the Respondent several times and was appreciative of their efforts.  
The Complainant has not proven he is entitled to relief by circumstantial evidence because he has not shown that the metered usage exceeded actual usage.  Milke, supra.  In fact, the tandem meter experiment indicated the usage recorded is accurate, and the Respondent’s investigation showed he has the capacity to use what he is being charged for.  Nor has the Complainant proven that the Respondent is responsible or accountable for the problem described in the complaint.  Feinstein, supra.
As with the Complainant and Respondent, I do not know what happened here.  The loss of a comparator, the old meter, is significant, without it, we have no way to know why the recorded usage made such a jump.  Nonetheless, under these facts, I cannot find that the Complainant met his burden of proof.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter.  66 Pa. C.S. § 701.
2. The Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. The Complainant failed to meet his burden of proof.
ORDER
THEREFORE, 
IT IS ORDERED: 
1. The Formal Complaint of Richard J. Volz against PPL Electric Utilities Corporation at Docket No. F-01774691 is denied.
Date:
October 20, 2006



_________________________________








Ember S. Jandebeur







Administrative Law Judge
�	NT stands for Notes in Testimony and indicates where in the written transcript this testimony appeared.


�	An off peak storage heater system stores heat in either clay or ceramic bricks for later release as needed.  Often, the system stores heat during the night when base load electricity is lower priced for release during higher price times, such as daytime hours.


�	Foreign load is when someone else receives a utility service for which you are paying.  
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