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HISTORY OF THE PROCEEDING


This decision denies a complaint that Beverly Rodgers (“Complainant”) filed on March 29, 2006.  Ms. Rodgers complains that frequent water main breaks over a period of four years involving the facilities of Pennsylvania-American Water Company (“Respondent” or “PAWC”) have damaged her property.  Since there are no sewers on her street, the water from these breaks has nowhere to run but onto her property.  For relief, she wants PAWC to replace her sidewalk and driveway.  On April 14, 2006, PAWC answered the complaint and included new matter.


I received this case assignment on June 8, 2006.  After the parties requested on June 12, 2006 that an in-person hearing be held telephonically, a telephonic hearing was held on July 25, 2006.  The Complainant appeared pro se.  Seth A. Mendelsohn, Esq., represented the Respondent.  PAWC offered six exhibits that were admitted into the record.  The hearing produced 55 pages of notes of testimony.  Neither party filed a brief.  The record closed on August 24, 2006.
FINDINGS OF FACT
1. The Complainant, Beverly Rodgers, has resided with her husband for 39 years at 569 River Ridge Road, McKeesport, Pennsylvania 15133 (N.T. 10‑11).
2. The Respondent, Pennsylvania-American Water Company, provides residential water service to the Complainant at the foregoing address (N.T. 11).

3. The Complainant lives in a ranch house with a finished basement and a   garage situated underneath the house.  The driveway from the street to the garage runs downhill (N.T. 17).

4. The Complainant lives at the end of River Ridge Road, which slopes gradually downhill to her property.  A street across from River Ridge Road and perpendicular to it slopes steeply downward toward her driveway.  There are no sewers or gutters in either road.  When it rains, all the water runs down both roads onto her property.  The Complainant, her husband and a neighbor have dug trenches across her property to divert the runoff over the hillside (N.T. 11, 46‑50; Respondent’s Exh. 6).
5. For over 30 years and especially within the last four and a half years, the Complainant has experienced water runoff problems that she claims originates from water main breaks involving the Respondent’s facilities.  Surface water runoff has caused damage to neighbors’ driveways, standing water on her property and in a nearby field, as well as sunken yards.  The Complainant believes that runoff from water main breaks have caused her driveway to sink.  Within the past several months, PAWC has replaced the water main in the street.  While there have been no more water main breaks since the replacement, the Complainant still experiences water runoff in her driveway when it rains (N.T. 12‑26).
6. In May 2001, PAWC experienced a water main break on River Ridge Road that damaged the Complainant’s basement.  It submitted an insurance claim on her behalf and its insurer repaired the basement (N.T. 30‑31, 37‑40; Respondent’s Exh. 1).
7. The May 2001 water main break caused no damage to the Complainant’s driveway (N.T. 30, 38).

8. The Complainant filed a claim with the Respondent’s insurance carrier on May 5, 2005 asserting the May 2001 water main break damaged her driveway.  The insurance company denied the claim, because it was not mentioned in the original claim and it was beyond the applicable two years’ statute of limitations (N.T. 40‑44; Respondent’s Exh. 3). 

9. In 2005, PAWC experienced a water main break that damaged residences at 593 and 597 River Ridge Road.  These properties are approximately 900-1,000 feet from the Complainant’s residence (N.T. 31‑32).
10. The 2005 water main break caused no damage to the Complainant’s residence (N.T. 31).

11. Even though it determined that it was not responsible for any damage to her property as a result of the 2005 water main break, the Respondent assisted the Complainant in filing a claim with its insurance carrier in November 2005 (N.T. 32‑33, 36, 42‑43; Respondent’s Exh. 2).

12. In November 2005, PAWC replaced 2,000-2,600 feet of six‑inch transit main with eight-inch ductile iron main.  PAWC has experienced no further problems with the water main in River Ridge Road, since replacing it (N.T. 33‑34).

13. On November 16, 2005, a representative from the Respondent’s insurance carrier viewed the Complainant’s property to determine whether any damage had occurred to her driveway as a result of water main breaks.  After talking with the Complainant and her husband, the representative learned that the 40-year-old driveway was original to the house.  The representative concluded the cracks found there exhibited the expected wear for a driveway this old considering the usual freeze and thaw cycles experienced in western Pennsylvania (N.T. 44‑49; Respondent’s Exhs. 4‑6).
14. The Complainant insists the property damage that she has sustained occurred not just from the 2001 water main break, but from all of the numerous water main breaks that have occurred over the years (N.T. 50).
DISCUSSION


As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.   Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.   Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied her burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence must support the Commission’s decision.   See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; and Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  Moreover, in order to establish a sufficient case against a utility to satisfy the burden of proof, a complainant must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Section 1501 of the Public Utility Code (the “Code”), 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.


The Complainant has not offered any evidence that PAWC is responsible or accountable for the problem she describes in her complaint.  Id.  She fails to articulate any act done or omitted on the part of the Respondent that resulted in inadequate or unreasonable service within the meaning of Section 1501 of the Code, 66 Pa. Code §1501.  The fact that an unspecified number of water main breaks on her street occurred in the past does not mean that PAWC was responsible or accountable for them.  Materials and facilities deteriorate over time.  Water mains fail as well.  No evidence suggests the Respondent improperly designed its facilities or knew or should have known that its facilities would fail and neglected to undertake corrective action.  Likewise, no evidence demonstrates the PAWC failed to shut off water and undertake repairs within a reasonable amount of time.  In short, nothing in the Complainant’s testimony suggests that PAWC deviated from the standard of public utility service required under the Code.


Nonetheless, the Complainant points to one instance in May 2001 where a water main break damaged her basement.  In response, PAWC submitted an insurance claim on her behalf to its insurer, which repaired the basement (N.T. 30‑31, 37‑40; Respondent’s Exh. 1).  The Complainant also notes the Respondent repaired a neighbor’s driveway after a water main break (N.T. 12‑26).  Indeed, water runoff appears to be a problem in this neighborhood.  But, substantial evidence suggests water main breaks are not the sole cause of any water runoff problems that the Complainant has experienced beyond the May 2001 incident.


Importantly, the Complainant lives at the end of River Ridge Road, which slopes gradually downhill to her property.  A street across from River Ridge Road and perpendicular to it slopes steeply downward toward her driveway.  There are no sewers or gutters in either road.  When it rains, all the water runs down both roads onto her property.  The Complainant, her husband and a neighbor have dug trenches across her property to divert the runoff over the hillside (N.T. 11, 46‑50; Respondent’s Exh. 6).  Therefore, the evidence is just as convincing, if not more so, that the runoff of which she complains is the result of rainstorms as it is that the runoff came from the water main breaking in the street.  Without further testimony illuminating the frequency and severity of water main failures or expert testimony from a hydrologist to sort out what runoff can be attributed to what source, the evidence remains in equilibrium.  Clearly, the Complainant has not proven by a preponderance of the evidence that the Respondent is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Finally, the Commission has no jurisdiction to award money damages.  See, DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Optimum Image, Inc. v. Philadelphia Electric Co., 410 Pa. Superior Ct. 475, 600 A.2d 553 (1991); and Schriner v. Pennsylvania Power & Light Co., 348 Pa. Superior Ct. 177, 501 A.2d 1128 (1985).  For all of these reasons, the complaint must be denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in the foregoing section of this decision.  66 Pa. C.S. §701.
2. The Commission lacks jurisdiction to award monetary damages.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

3. The Complainant has failed to meet her burden of showing that the Respondent is responsible or accountable for the problems described in the complaint.  66 Pa. C.S. §332(a).

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Beverly Rodgers against Pennsylvania-American Water Company at Docket No. C‑20066054 is hereby denied.

Dated:  October 13, 2006

















John H. Corbett, Jr.








Administrative Law Judge
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