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HISTORY OF THE PROCEEDING



On April 12, 2006, Binta Diallo (“Diallo” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that she has an agreement to pay on account number 434557035; that she pays $134.00 a month; that she has received bills from other accounts with her name on it; and that she has never used these accounts.  The Complainant wants the Respondent to remove her name from the other accounts and stop sending her notices about those accounts. 



The Respondent, through its counsel, filed an Answer on May 5, 2006.  The Respondent admitted that the Complainant has a payment arrangement.  The Respondent averred that the Complainant has four different accounts at different addresses.  The Respondent listed the account numbers, addresses and dates of service.  The account at account number 2111137599 was for residential service at 145 W. Penn Street; and commercial service at 3530 Germantown Avenue, 1st floor, 3535 Germantown Avenue, 1st floor and 7705 Ogontz Avenue.  This account was closed and divided into separate accounts.  The Respondent stated that the Complainant has two commercial accounts:  at account number 244036814 for service at 3535 Germantown Avenue, 1st floor and at account number 515291595 for service at 3530 Germantown Avenue, 1st floor.  The Respondent stated that the Complainant has a residential account at account number 434557035 for 145 W. Penn Street.  The Respondent averred that the Complainant is enrolled in the Customer Responsibility Program for the Penn Street account.  



The initial hearing in this matter was held on June 28, 2006, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Binta Diallo, and her husband, Ibrahima Diallo, testified in support of the complaint.  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Wendy Vacca, a customer review officer for the Respondent, who sponsored five exhibits - PGW Exhibit 1 - History Request Report for account number 434557035 for residential service to 145 W. Penn Street from 9/30/03; PGW Exhibit 2 - History Request Report for account number 211137599 for commercial service to Ogontz Avenue in 2002 and 2003, commercial service to the two Germantown Avenue locations prior to June 2004 and for residential service to 145 W. Penn Street between February 1998 and October 2003; PGW Exhibit 3 - History Request Report for account number 51529195 for service to 3530 Germantown Avenue, 1st floor, from June 15, 2004 to May 5, 2005; PGW Exhibit 4 - History Request Report for account number 244036814 for service to 3535 Germantown Avenue, 1st floor, from June 15, 2004 to May 5, 2005; and PGW Exhibit 5 - Bureau of Consumer Services decision dated September 9, 2005. 


The record in this case consists of a 76-page transcript and 5 exhibits.  The record in this case closed on July 24, 2006.

FINDINGS OF FACT



1.
The Complainant is Binta Diallo, 145 W. Penn Street, Philadelphia, PA 19144.



2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant has a residential gas account with the Respondent for the property at 145 W. Penn Street, her current address (Tr. 8, 17; PGW Ex. 1, 2). 



4.
The Complainant established a residential account with the Respondent in 1998 at account number 2111137599 (Tr. 10; PGW Ex. 2. p. 10).  


5.
When the Complainant requested commercial service at other properties, the service was added to the Complainant’s existing account (Tr. 11, 38, 41, 42; PGW Ex. 2). 


6.
The Complainant established service for her hair braiding salon at 3530 Germantown Avenue, 1st floor, in January 2002 at account number 2111137599 (Tr. 8, 18; PGW Ex. 2, p. 5).



7.
The initial bill for 3530 Germantown Avenue was $6,402.78.  The bill was cancelled and corrected in April 2002 (Tr. 49; PGW Ex. 2, p. 5).



8.
The Complainant established service for her hair braiding salon at 3535 Germantown Avenue, 1st floor, in October 2002 at account number 2111137599 (Tr. 8, 17; PGW Ex. 2, p. 3).



9.
The Complainant owns the building at 7705 Ogontz Avenue.  The service was in her name when she did not have a tenant.  The Complainant did not have a business at this address (Tr. 9, 18; PGW Ex. 2, pp. 1, 2, 8, 9).


10.
The Complainant had gas service in her name at 7705 Ogontz Avenue from August 26, 2002 through September 30, 2002 at account number 2111137599.  The two bills for 6 ccfs totaled $47.58 (Tr. 38, 39; PGW Ex. 2, p.1).


11.
When the service to the various properties was under the same account number, the monthly payments were divided among the properties (Tr. 10, 19, 52, 53; PGW Ex. 2).



12.
The Respondent allocated $9.47 from the Complainant’s payments to the first Ogontz Avenue service account.  The Respondent assessed late payment charges from June 2003 through August 2005.  Consequently, the total balance in August 2005 was $54.26 (PGW Ex. 2, pp. 1, 2).


13.
The Complainant had gas service in her name at 7705 Ogontz Avenue from May 6, 2003 through May 31, 2003 at account number 2111137599.  The bill for 20 ccfs and the collection fee totaled $37.03 (Tr. 39; PGW Ex. 2, p.8).



14.
The Respondent allocated $3.56 from the Complainant’s payments amounted to the second Ogontz Avenue service account.  The Respondent assessed late payment charges allocated payments from July 2003 through August 2005.  Thus, the total balance in August 2005 was $46.98 (PGW Ex. 2 pp. 8, 9).


15.
In 2003, the service for the Complainant’s residence on Penn Street, her two businesses on Germantown Avenue and her property on Ogontz Avenue were all under account number 211137599 (Tr. 11; PGW Ex. 2).


16.
In 2003, the Complainant went to the Respondent to make an agreement for the West Penn Street and the two Germantown Avenue accounts.   The agreement was to make one payment of $400.00 a month (Tr. 10, 19, 20).  


17.
On May 6, 2003, the Respondent allocated the Complainant’s $50.00 payment in the following manner:  $27.26 to Penn Street; $0.66 to Ogontz Avenue; $6.09 to 3535 Germantown Avenue; and $15.99 to 3530 Germantown Avenue.  On August 11, 2003, the Respondent allocated the Complainant’s $600.00 payment in the following manner:  $305.87 to Penn Street; $4.69 to Ogontz Avenue; $107.45 to 3535 Germantown Avenue; and $181.99 to 3530 Germantown Avenue.  On October 7, 2003, the Respondent allocated the Complainant’s $300.00 payment in the following manner: $154.20 to Penn Street; $3.94 to Ogontz Avenue; $54.05 to 3535 Germantown Avenue; and $87.81 to 3530 Germantown Avenue (Tr. 52, 53; PGW Ex. 2).



18.
When business was not good, the Complainant could not make the payment and therefore, broke the agreement (Tr. 10).


19.
In 2003, when the Complainant’s service was in jeopardy of being terminated, her residential account was separated from the commercial accounts (Tr. 24, 41, 42; PGW Ex. 2).  


20.
The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) effective September 26, 2003 (Tr. 26; PGW Ex. 1).



21.
The Complainant entered the CRP program for the residential account (Tr. 24).  


22.
At the time that the Complainant entered the CRP program, the balance for Penn Street was $3,406.51 (Tr. 43; PGW Ex. 1).  The total balance for the house and the commercial properties was $6,851.35 (Tr. 43, 46; PGW Ex. 2).


23.
The residential service at account number 434557035 was established on September 30, 2003.  The balance of $3,406.51 for Penn Street was transferred into this account on October 8, 2003, leaving a balance of $3,444.84 for the commercial accounts (Tr. 25; PGW Ex. 1, 2). 



24.
The CRP program is designed to help low-income residential customers to help when they cannot pay their gas bill.  For each monthly installment that is paid on time, the Respondent forgives a percentage of the outstanding bill.  When a customer enrolls in CRP, the balance owed at that time is frozen.  The customer pays an installment on the arrearage with the monthly payment (Tr. 30, 31). 



25.
The business customers cannot enroll in the CRP program (Tr. 31).



26.
The balances from the Complainant’s business accounts were not put into the new residential account.  The balances on the commercial accounts are still owed (Tr. 24, 32; PGW Ex. 1, 2, 3, 4).  


27.
When the Complainant paid $300.00 on October 19, 2003, the Respondent allocated $3.74 to Ogontz Avenue, $128.37 to 3535 Germantown Avenue, and $167.89 to 3530 Germantown Avenue (PGW Ex. 2).



28.
From August 26, 2002 through September 30, 2002, with late payment charges through August 4, 2005, the balance for service to 7705 Ogontz Avenue was $54.26 (PGW Ex. 2, pp. 1, 2).  The balance for service to 3535 Germantown Avenue, 1st floor, from October 28, 2002 to June 15, 2004, with late payment charges through August 4, 2005, was $3,545.08 (PGW Ex. 2, pp. 3, 4).  The balance for service to 3530 Germantown Avenue, 1st floor, from December 22, 2001 to June 15, 2004, with late payment charges through August 4, 2005, was $4,614.74 (Tr. 27, 34; PGW Ex. 2 pp. 5-7).  The balance for service to 7705 Ogontz Avenue, 1st floor, from May 6, 2003 to May 21, 2003, with late payment charges through August 4, 2005, was $46.98 (Tr. 27, 28; PGW Ex. 2, pp. 8, 9).  The balance for service to 145 W. Penn Street from February 14, 1998 to September 30, 2003 was $3,406.51 (Tr. 27, 28; PGW Ex. 2, pp. 10-14).


29.
The balance for service to 3530 Germantown Avenue, 1st floor, from June 15, 2004 to May 5, 2005 at account number 515291595 was $893.02 (Tr. 29; PGW Ex. 3).



30.
The balance for service to 3535 Germantown Avenue, 1st floor, from June 15, 2004 to May 5, 2005 was $1,078.75 (Tr. 29, 30; PGW Ex. 4).



31.
At the time of the hearing, the total balance for the three commercial accounts was $10,282.83 (Tr. 30; PGW Ex. 1, 2, 3, 4). 



32.
In the Bureau of Consumer Services decision, dated September 4, 2005, the Commission advised the customer to apply for CRP (Tr. 33; PGW Ex. 5). 



33.
The Complainant is paying her CRP agreement on time (Tr. 24, 26, 30; PGW Ex. 1). 


34.
At the time of the hearing, the balance on the residential account was $4,582.84 (Tr. 40; PGW Ex. 1).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant and her husband testified that they live at the Penn Street property (Tr. 8, 11).  The Complainant established service for her hair braiding salons at 3530 Germantown Avenue and 3535 Germantown Avenue (Tr. 8, 9, 17, 18).  She owns the property at 7705 Ogontz Avenue (Tr. 9, 18).  In 2003, the Complainant went to the Respondent to make an agreement for the Penn Street and the two Germantown Avenue properties (Tr. 9, 10).  She made an agreement to pay approximately $400.00 a month for all of the accounts (Tr. 10, 19).  Since business was not good, she had a problem making the payments and she broke the agreement (Tr. 10).  Mr. Diallo testified that the Respondent separated the accounts in 2004 and transferred the balance to the residential account (Tr. 10).  Subsequently, they discovered that the old account was not closed and the unpaid balance was still on that account (Tr. 10).  Consequently, the balances were $6,000.00 and $8,000.00 for a total of $14,000.00 (Tr. 10).



Mr. Diallo said that the Respondent failed to credit them for all of the payments they made (Tr. 12, 13).  He submitted a receipt and said that the payment in the amount of $289.48 for April 17, 2003 was not credited to the Complainant’s account (Tr. 13, 14).  When the Respondent presented evidence to show that the receipt was for payment of a bill for Mr. Diasse, Mr. Diallo admitted that Mr. Diasse was his friend.  Mr. Diallo indicated that he did not have a receipt to prove that the Respondent failed to credit the Complainant for a payment (Tr. 14-16). 



The Respondent’s witness, Wendy Vacca, agreed that residential and commercial accounts were consolidated and that the Complainant was making one payment which was allocated to the accounts (Tr. 24).  However, the parties disagree on the amount owed.  Since the account statement that included all of the accounts was difficult to read, it is understandable that the Complainant and her husband were puzzled by the bills and account statements.  


The Respondent’s witness explained that the balance from the residential account was transferred into a new account so that the residential account would not be terminated with the commercial accounts (Tr. 24).  The Complainant was enrolled in the CRP program for the residential account (Tr. 24).  Ms. Vacca testified that the Complainant is paying the CRP payment on time.  However, the commercial accounts have not been paid in full (Tr. 24).  



Ms. Vacca explained the various account statements beginning with the account statement for the current residential account (Tr. 24; PGW Ex. 1).  The balance of $3,406.51 was transferred from the consolidated account (account number 211137599) to this account (account number 434557035) on October 8, 2003 (Tr. 24, 25, 43; PGW Ex. 1).  She testified that the Complainant entered the CRP program after her residential service was shut off for nonpayment (Tr. 26; PGW Ex. 1).  Ms. Vacca said that the Complainant is making monthly CRP payments and is receiving forgiveness on the back balance each month (Tr. 26; PGW Ex. 1). 



PGW Exhibit 2 is a compilation of the account statements for the various addresses.  Although there was one account number, 211137599, there was a separate statement for each address (Tr. 26; PGW Ex. 2).  Ms. Vacca stated the address, dates of service and balance for each address.  The information is set forth below:
	Address
	Account No
	Date service began
	Date service ended
	Balance

	145 W. Penn Street
	2111137599
	February 14, 1998
	September 30, 2003*
	$3,406.51

	3530 Germantown Avenue
	2111137599
	December 22, 2001
	June 15, 2004*
	$4,614.74

	7705 Ogontz Avenue
	2111137599
	August 26, 2002
	September 30, 2002*
	     $54.28

	3535 Germantown Avenue
	2111137599
	October 18, 2002
	June 15, 2004*
	$3,545.08

	7705 Ogontz Avenue
	2111137599
	May 6, 2003
	May 21, 2003
	     $46.98

	Total
	
	
	
	$8,467.59


*Although service ended, the Respondent continued to assess late service charges.
(Tr. 27, 28, 37, 38; PGW Ex. 2)


This chart provides information about the accounts after they were separated: 
	Address
	Account No.
	Date service began
	Date service ended
	Balance

	145 W. Penn Street
	434557035
	September 30, 2005
	Active
	

	3530 Germantown Avenue
	244036814
	June 15, 2004
	May 5, 2005
	   $893.02

	3535 Germantown Avenue
	515291595
	June 15, 2004
	May 5, 2005


	$1,078.75

	Total commercial
	
	
	
	$1,971.77


(Tr. 29, 30, 39, 40; PGW Ex. 1, 3, 4)


Ms. Vacca testified that the current total balance for the three commercial accounts is $10,282.83 (Tr. 30).  


In response to the Mr. Diallo’s question about the $7,793.22 balance in January 2002, Ms. Vacca stated that the first bill for 3530 Germantown Avenue was for $6,402.78.  This bill was incorrect (Tr. 49; PGW Ex. 2).  The bill was cancelled on April 25, 2002 (Tr. 49; PGW Ex. 2, p. 5). 



Ms. Vacca stated that even though the accounts for the various properties were under one account number, separate account statements were kept and the payments were distributed among the properties (Tr. 58-60).  There is no evidence in the record to explain how the Respondent decided the allocation.


Ms. Vacca explained that the Respondent’s Customer Responsibility Program (“CRP”) is designed to help low income residential customers pay their gas bill (Tr. 30).  When a customer enrolls in CRP, the balance owed is frozen (Tr. 31).  If they pay their monthly installment on time, the Respondent forgives a percentage of their bill (Tr. 30, 31).  If the customer pays the bill each month on time for three years, the total arrearage is forgiven (Tr. 31).  The CRP program does not apply to business customers (Tr. 31, 32).  The balances for the Complainant’s business accounts were not transferred to the CRP account (Tr. 31, 32). 


When the service was in jeopardy of being shut off, the residential account was removed from the existing account.  The balance for the residential account, $3,406.51, was transferred into the new account on October 8, 2003 (PGW Ex. 1, 2).  The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”).



It is undisputed that the Respondent opened new accounts for the commercial properties on Germantown Avenue in June 2004 without closing the accounts at account number 2111137599 (Tr. 58-60; PGW Ex. 2, 3, 4).  Therefore, some payments were credited to the old account and some were credited to the new account.  When the new account was established, the Respondent did not transfer the balance to the new account.  The balance on the old account continued to have late payment charges assessed and the balance on the new account also had late payment charges. 


My review of the combined account statement shows that the residential account was established in 1998 (PGW Ex. 2).  When the Complainant opened up the hair braiding shop at 3530 Germantown Avenue, the service and billing was added to the account containing the residential account.  Then the Complainant opened a hair braiding shop at 3535 Germantown Avenue.  This service was added to the existing account.  Since the Complainant owns the property at 7750 Ogontz Avenue, service was in her name for two months in 2002 and two weeks in 2003.  This service was added to the existing account.  The billing, payments and aggregated balance is reflected in PGW Exhibit 2.  It should be noted that the billing and payments for the 2002 service to Ogontz Avenue is on a separate page from the billing and payments for the 2003 service to Ogontz Avenue. 



The Complainant alleged that she was not credited for all of her payments.  It was difficult to determine the balance for the individual properties because when more than one property is under the same account number, the total balance reflected on the account statement for the property pertains to all of the accounts (Tr. 35-41; PGW Ex. 2).  Consequently, although each of the commercial accounts started at zero, the balance on each account statement reflected the other accounts (Tr. 38, 39; PGW Ex. 2, pp. 1, 3, 5, 8).



In October 2003, the three commercial accounts were under one account number.  However, it is not clear why the two pages for Ogontz Avenue were not segregated and finalized.  The Respondent continued to assess late payment charges on the Ogontz Avenue account until May 2005.  If the bill was final, the late payment charges would not have been added.  In addition, the Respondent could have allocated the payments differently so that the Ogontz Avenue accounts could have been paid in full.


The Respondent did not explain why the accounts were consolidated initially.  It is unusual to see residential and commercial accounts with the same account number.  Since there was no individual balance for each of the properties, it is understandable that the Complainant did not know the balance for each account.  Furthermore, the Respondent has not explained why the balance was not transferred to the new accounts for the Germantown Avenue properties.  The Complainant was charged a late payment fee for the two Germantown Avenue properties under 2111137599 while the bills and some payments were applied to the new accounts at 515291595 and 244036814 (PGW Ex. 2, 3, 4).  


The Respondent should have closed the 7705 Ogontz Street account in May 2003 when the Complainant no longer had service in her name.  Even if the account was not closed at that time, it is not reasonable to continue to assess late payment charges after the residential account was removed on September 2003.  Therefore, the Respondent is ordered to deduct the late payment charges for service to 7705 Ogontz Avenue from October 2003 to August 2005.  



The Respondent should have closed the 2111137599 account for service to 3535 Germantown Avenue and 3530 Germantown Avenue in June 2004 when it established new accounts and transferred the balances into the new accounts.  Instead it kept the original account open and established new account numbers.  The account statement for service to 3530 Germantown Avenue at account number 515291595 contained the bills from July 2004, payments and late payment charges.  Thus, there were late payment charges on both accounts for 3530 Germantown Avenue from August 2004 to August 2005 (PGW Ex. 2, p. 7; PGW Ex. 3).  The last usage was recorded on May 5, 2005 (PGW Ex. 3).  Consequently, the Respondent is instructed to remove the late payment charges for this address from May 9, 2005 through August 2005.  For service at 3535 Germantown Avenue there were late payment charges from August 2004 to August 2005 on both accounts, 2111137599 and 244036814(PGW Ex. 2, p. 4; PGW Ex. 4).  The last usage was recorded on May 5, 2005 (PGW Ex. 2, p. 4, PGW Ex. 4).  Accordingly, the Respondent is instructed to remove the late payment charges for this address from May 16, 2005 through August 2005.  


The Complainant has failed to present evidence to show that she paid the Respondent for all of the charges that she incurred.  However, the Complainant presented evidence to show that the Respondent applied her payments subjectively, consolidated accounts which caused problems with knowing the correct balance for each property and had more than one active account for the same property.  The evidence in the record shows that the Respondent continued to assess late charges on the accounts after the service to the property was terminated.  Therefore, the Respondent is ordered to deduct the late payment charges for 7705 Ogontz Avenue from October 2003 to August 2005; for 3535 Germantown Avenue from May 9, 2005 through August 2005 and for 3530 Germantown Avenue from May 16, 2005 through August 2005.  Once the late payment fees are removed, the Complainant is responsible for paying the outstanding balance.


The complaint is dismissed with respect to all of the other allegations.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Binta Diallo against the Philadelphia Gas Works at Docket C-20066218 is sustained in part and dismissed in part.  It is sustained with respect to the late payment charges assessed by the Respondent after the service was terminated and the inability to determine the balance for each property and is dismissed with respect to the other allegations in the complaint.


2.
That the Respondent shall credit the Complainant’s account in the amount of the late payment charges assessed between October 2003 and August 2005 for service to 7705 Ogontz Avenue and from May 9, 2005 through August 2005 for 3530 Germantown Avenue and from May 16, 2005 through August 2005 for 3535 Germantown Avenue. 



3.
That, after the late payment charges are deducted from the balance, the Complainant is responsible for paying the outstanding balance on the account.



4.
That the record in this case is marked closed.
Date:
October 19, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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