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MOTION OF VICE CHAIRMAN JAMES H. CAWLEY

Before us are the Staff recommendations for the disposition of applications for opera​tional authority and certification of CityNet Pennsylvania, LLC (CityNet), and Salsgiver Tele​com, Inc. (Salsgiver), to offer various types of telecommunications services to the public in the service areas of various incumbent local exchange carriers (ILECs) within Pennsylvania, and/or throughout the Commonwealth.  Certain of the pending applications of CityNet and Salsgiver for operational authority and certification as competitive local exchange carriers (CLECs) in the service areas of Windstream Pennsylvania, Inc. (Windstream – formerly ALLTEL Pennsylvania, Inc.), and the North Pittsburgh Telephone Company (North Pittsburgh), have been respectively protested by Windstream and North Pittsburgh.
  Both Windstream and North Pittsburgh are broadly classified as rural ILECs.  The CityNet CLEC applications involving the service areas of Verizon North Inc. and The United Telephone Company of Pennsylvania d/b/a Embarq Penn​sylvania, and the Salsgiver CLEC applications relating to the service areas of Verizon Penn​sylvania Inc. and Verizon North Inc. are uncontested.

The recommended course of action calls for the approval of all pending applications of CityNet and Salsgiver with the exception of their respective CLEC applications that have been protested by Windstream and North Pittsburgh, and where these CLEC applications have already been referred to the Commission’s Office of Administrative Law Judge (OALJ) for adjudication in accordance with the Commission’s federal Telecommunications Act of 1996 (TA-96) Implementation Order.  In Re: Implementation of the Telecommunications Act of 1996, Docket No. M-00960799, Order entered June 3, 1996, Order on Reconsideration entered September 9, 1996.  However, this recommended course of action also draws certain linkages between the eventual outcome of the respective CityNet and Salsgiver contested CLEC application proceedings involving the Windstream and North Pittsburgh protests, and creates a potential retroactive reconsideration of the CLEC operational authority that is granted to CityNet and Salsgiver for the ILEC service areas in which the respective CityNet and Salsgiver CLEC applications have not been protested.  These ILEC service areas involve Verizon North Inc. (Verizon North) and The United Telephone Company of Pennsylvania d/b/a Embarq Penn​sylvania (Embarq PA) for CityNet at Docket Nos. A-311281F0002 and A‑311281F0002AMD respectively, and Verizon Pennsylvania Inc. (Verizon PA) and Verizon North for Salsgiver at Docket No. A-311373F0002.

I do not believe that drawing such linkages between contested and uncontested application proceedings, and creating potential retroactive reconsideration of operational authority and certification of CLECs entering the Pennsylvania marketplace is warranted.  Under our existing TA-96 Implementation Order guidelines and procedures that have functioned for more than ten years in consistently applying the letter and the spirit of TA-96 in Pennsylvania, CLEC market-entry applications for specific ILEC service areas are individually evaluated and adjudicated on their own individual and respective merits.  Our TA-96 Implementation Order has drawn the appropriate distinctions for the treatment of CLEC market-entry applications that involve the service areas of rural ILECs within the Commonwealth.  However, the adjudication of contested CLEC applications that involve rural ILEC protests should not affect the outcome of fully evaluated CLEC applications that are uncontested.  I fear that to do otherwise may raise unwarranted and unlawful barriers to market entry where such barriers are not condoned by the letter and spirit of TA-96 and by applicable Pennsylvania law.  See generally 47 U.S.C. § 253(a) and 66 Pa. C.S. § 3011(5), (8), & (9).

Therefore, I move that:


1.
The Salsgiver Telecom, Inc. non-CLEC applications be approved consistent with the Staff recommendation.


2.
The CityNet Pennsylvania, LLC and Salsgiver Telecom, Inc. uncontested CLEC applications
 be approved independently, on their own merits, and without any linkages to the prospective outcome of the respective CityNet and Salsgiver CLEC applications that have been protested by Windstream Pennsylvania, Inc. and the North Pittsburgh Telephone Company, and have been referred to the Commission’s OALJ for proper adjudication at Docket Nos. A‑311281F0002AMA, A-311281F0002AMC, A-311373F0002AMA, and A‑311373F0002AMB.

3.
That the Bureau of Fixed Utility Services in collaboration with the Law Bureau prepare the appropriate Orders.
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     James H. Cawley










      Vice Chairman
� The CityNet CLEC applications that have been protested by Windstream and North Pittsburgh involve Docket Nos. A-311281F0002AMA and A-311281F0002AMC respectively.  The respective CLEC applications of Salsgiver that have been protested by Windstream and North Pittsburgh involve Docket Nos. A-311373F0002AMA and A�311373F0002AMB.


� Docket Nos. A-311373F0003 and A-311373F0004.


� Docket Nos. A-311281F0002, A-311281F0002AMD, and A-311373F0002.
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