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HISTORY OF THE PROCEEDING



On March 13, 2006, Efrain Rivera (“Rivera” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following:  that it is not fair for a property owner to be required to pay for past tenants’ gas bills; and that the Complainant wants to make a counteroffer of $5,000.00 in cash as a final payment.



On April 3, 2006, the Respondent, through its counsel, filed an Answer.  The Respondent admitted that the Complainant offered to pay $5,000.00 to satisfy the account.  The Respondent denied that this offer would satisfy the account.  The Respondent stated that the balance was $8,919.44.  The Respondent referred to the Bureau of Consumer Services decision, dated February 9, 2006. 



The initial hearing in this matter was held on June 28, 2006, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  This was one of the call of the docket cases assigned for that morning.  The Complainant, Efrain Rivera, and his sister, Anna Rivera, testified in support of the complaint.  (Ms. Rivera also served as an interpreter for Mr. Rivera.)  Laureto A. Farinas, Esquire, represented Philadelphia Gas Works.  The Respondent presented one witness, Wendy Vacca, a customer review officer for the Respondent, who sponsored five exhibits - PGW Exhibit 1 - History Request Report for account number 937768425 for residential service to 3460 N. Front Street from December 5, 2001 to June 7, 2004; PGW Exhibit 2 - History Request Report for account number 937768425 for service to 3339 N. Front Street, 2nd floor from July 5, 1999 to August 28, 2001; PGW Exhibit 3 - History Request Report for account number 937768425 for service to 110 E. Tioga Street, from May 19, 2001 to December 27, 2001; PGW Exhibit 4 – Account Contacts; and PGW Exhibit 5 - Bureau of Consumer Services decision dated February 9, 2006. 


The record in this case consists of a 36-page transcript and 5 exhibits.  The record in this case closed on July 24, 2006.

FINDINGS OF FACT



1.
The Complainant is Efrain Rivera, P.O. Box 1783, Hatillo, Puerto Rico 00659.


2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The Complainant had a residential gas account at account number 937768425, with the Respondent for the property at 3460 N. Front Street, his former address (Tr. 7, 8, 19; PGW Ex. 1). 



4.
Between December 2001 and June 2004, the Complainant made one payment in the amount of $38.01 (Tr. 20; PGW Ex. 1).  


5.
The Respondent issued the Complainant a final bill for service at 3460 N. Front Street in June 2004.  The balance for service at that address was $4,527.65 (Tr. 20).  



6.
During the hearing, the Complainant agreed to pay the bill for service to 3460 N. Front Street in the amount of $4,527.65 (Tr. 8, 12).


7.
On August 28, 2001, the Respondent held the Complainant responsible for service to 3339 N. Front Street, 2nd floor for the period from July 5, 1999 to August 28, 2001.  The balance for that service was $2,161.23 (Tr. 11, 21; PGW Ex. 1, 2). 


8.
On December 27, 2001, the Respondent held the Complainant responsible for service to 110 E. Tioga Street, 1st floor for the period from May 19, 2001 to December 27, 2001.  The balance for that service was $509.80 (Tr. 11, 23, 24; PGW Ex. 1, 2). 



9.
The Complainant owned the properties at 3339 N. Front Street and 110 E. Tioga Street (Tr. 10, 22).


10.
When the Complainant contacted the Respondent to explain that he was not responsible for the bills for 3339 N. Front Street and 110 E. Tioga Street, he was asked to provide the leases for the properties (Tr. 10, 22, 23; PGW Ex. 4). 



11.
Although the Complainant testified that he provided the leases, the Respondent does not have any record of the Complainant submitting the leases and the Complainant did not provide a copy during this proceeding (Tr. 14, 28, 32; PGW Ex. 4, 5).


12.
In the Bureau of Consumer Services decision, dated February 9, 2006, the Commission instructed the Respondent to waive the late fees in the amount of $327.56 (Tr. 25; PGW Ex. 5). 



13.
At the time of the hearing, the balance was $8,919.44 (Tr. 40; PGW Ex. 1).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that he would pay the bill for 3460 N. Front Street because he lived there and used the service (Tr. 8).  He objected to paying for service to the other properties because he did not live there and he was not responsible for the gas bill (Tr. 10, 11).  He said that he had leases with the people who lived at 110 East Tioga Street and 3339 Front Street (Tr. 9).  Although he admitted that he owned the properties, he said that the people were leasing with an option to buy (Tr. 8-10).  Therefore, the tenants were responsible for paying the gas bill (Tr. 10).  At the end of the lease, the people would own the property (Tr. 9, 10).  


On cross-examination, the Complainant said that Diego Velez lives at 3339 N. Front Street and Maria Rodriguez lives 110 E. Tioga Street (Tr. 14, 15).  He contends that he is not responsible for bills for these properties because he never lived there and he did not apply for service (Tr. 8, 10, 11, 17).  He said that he took the leases to the Respondent’s office but the Respondent still holds him responsible (Tr. 32).


It is undisputed that the Complainant terminated his service with the Respondent in June 2004 (Tr. 12, 20).  He does not have an account with the Respondent (Tr. 7, 12).  The Complainant testified that he lives in Puerto Rico (Tr. 7).   



The Respondent’s witness, Wendy Vacca, testified that the accounts for service to 3339 N. Front Street and 110 E. Tioga Street were placed in the Complainant’s name because the owner is responsible for gas used at the property if there is no tenant at the property (Tr. 22).  



Originally the bills for 3339 N. Front Street were being sent to that address.  Since there was no customer of record, the Respondent held the owner responsible for the bill (Tr. 22).


The Bureau of Consumer Services determined that the bills were correct as rendered; that the Complainant should produce documentation to support his position; and that the Respondent must remove the late payment charges since this was a disputed bill (Tr. 25; PGW Ex. 5).  In accordance with this decision, the Respondent removed $327.56 in late payment charges (Tr. 25; PGW Ex. 5).



The Complainant stated that he no longer has the copies of the leases.  There is no evidence in the record regarding the dates that the leases were in effect.  Without the documents or information regarding the dates of occupancy and the responsibilities of the tenants, the Complainant cannot sustain his burden of proof.  


The Complainant is not contesting the bill for his residence at 3460 N. Front Street in the amount of $4,527.65.  He has failed to sustain his burden of proving that he is not responsible for the bills for service to 3339 N. Front Street and 110 E. Tioga Street.  Consequently, the complaint is dismissed and the Complainant is ordered to pay the outstanding bill.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Efrain Rivera against the Philadelphia Gas Works at Docket F-01808532 is dismissed. 


2.
That the Complainant is responsible for paying the outstanding balance on the account.



3.
That the record in this case is marked closed.
Date:
October 19, 2006



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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