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HISTORY OF THE PROCEEDING


In a formal complaint filed on July 12, 2006 Jennifer Neslund (“the Complainant”) claimed that she was being billed for gas utility service provided by The Peoples Natural Gas Company (“the Respondent”) after she had requested termination of that service.


By answer filed on August 8, 2006, the Respondent claimed that it terminated the Complainant’s account immediately upon notice to do so and that the Complainant did not request termination at the earlier date recited in the complaint.



A telephone hearing on the matter was held before the undersigned on September 19, 2006.  The Complainant appeared at that hearing on her own behalf.  The Respondent was present represented by Horace P. Payne, Jr., Esq.


The record consists of a 42-page transcript of that hearing as well as two documentary exhibits, one sponsored by each party.  The record closed on October 16, 2006, upon completion of the transcript and as noted on the Office of Administrative Law Judge hearing report.



For the reasons stated in the discussion following the enumerated findings of fact, I am dismissing Ms. Neslund’s complaint for failure to meet the burden of proof.

FINDINGS OF FACT


1.
The Complainant Jennifer Sue Neslund resides at 925 South Trenton Avenue, Apartment No. 3, 2nd Floor, Pittsburgh, PA  15221.
  (Tr. 8)



2.
In December 2002, Ms. Neslund was living at 114 West Swissvale Avenue, 2nd Floor in Pittsburgh and was making arrangements to move to the South Trenton Avenue location.  (Tr. 8)



3.
Ms. Neslund testified that in December she was renting two different residences (114 West Swissvale Avenue and 921 South Trenton Avenue) and paying for utilities at both locations.  (Tr. 8)


4.
Ms. Neslund testified that on December 3, 2002 she telephoned the Respondent and requested termination of gas service at 114 West Swissvale Avenue and that the balance on the account be transferred to the 921 South Trenton Avenue account as of December 31, 2002.  (Tr. 8)



5.
Ms. Neslund testified that at the same time she had directed the Respondent to put the gas account for 921 South Trenton Avenue in her name.  (Tr. 9)


6.
In April 2003 the Respondent telephoned Ms. Neslund at 921 South Trenton Avenue and informed her that she was still responsible for gas service being provided to the West Swissvale Avenue address.  Monthly bills on the account were forwarded to Ms. Neslund by the U.S. Postal Service for January through April 2003.  (Tr. 9, 12, 13)



7.
Ms. Neslund testified that she informed the Respondent that she had not been living at West Swissvale Avenue.  She faxed the company a copy of her current lease but says the company denies receiving the fax.  (Tr. 9)
8.
Ms. Neslund says that she informed John Ford – the current tenant at 114 West Swissvale Avenue – that he, John Ford, had to phone the gas company and arrange to pay the back bill effective January 1, 2003 as per his lease agreement.  (Tr. 10)
9.
Mr. Ford did call the Respondent and the gas bill was changed to his name effective April 11, 2003.  (Tr. 6, 10)

10.
The parties both agree that the issue in dispute is whether or not Ms. Neslund is responsible for the gas service provided to 114 West Swissvale Avenue for the period of January 1, 2003 to April 11, 2003.  (Tr. 6, 7, 10)
11.
Ms. Neslund testified that her December 3, 2002 call to the Respondent had two purposes:  1) To commence a gas account on South Trenton Avenue effective immediately; and 2) To arrange for termination of service to West Swissvale Avenue effective December 31, 2002.  (Tr. 14, 15)  
12.
Ms. Neslund had no independent evidence as to when she made this referenced December 3, 2002 call to the gas company other than the information provided by the company in regard to the current dispute.  (Tr. 15)
13.
On cross-examination Ms. Neslund testified that while she had two gas accounts in December 2002, she, in fact moved out of the 114 West Swissvale Avenue apartment prior to December 31, 2002.  (Tr. 16)
14.
Despite receiving forwarded gas bills for 114 West Swissvale Avenue earlier, Ms. Neslund first called the gas company about the dispute in April 2003, after the Respondent had called her about back bills for the service.  (Tr. 9, 12, 13, 18)
15.
The Peoples Natural Gas Company’s witness, Deborah Gardner, of the company’s customer relations department, testified that the company’s business records indicate that the account for gas to 114 West Swissvale Avenue was Ms. Neslund’s responsibility from August 22, 2001 to April 11, 2003.  (Tr. 26-27; Peoples Ex. C)
16.
The amount of the bill that is in dispute is $517.52.  The parties stipulate that this is the amount at issue.  (Tr. 6-7, 27)

17.
Ms. Gardner testified that the company had no record of any notice to discontinue service to 114 West Swissvale Avenue under Ms. Neslund’s account as of December 31, 2002.  (Tr. 27-28)

18.
The Respondent’s records indicate that on December 3, 2002 Ms. Neslund called the company.  As a result of that call the company initiated service in Ms. Neslund’s name to the 921 South Trenton Avenue location effective December 4, 2002.  (Tr. 28, 29)
19.
Ms. Gardner further testified that during the December 3, 2002 conversation with Ms. Neslund, the company representative asked Ms. Neslund if she wanted to schedule a turn off of service to the 114 West Swissvale Avenue location.  The company’s records of that conversation is that Ms. Neslund responded by saying “Not as of yet”.  (Tr. 28‑29)

20.
After the December 3, 2002 communication, the company’s records indicate that the next contact the company had with Ms. Neslund was when Ms. Neslund called the Respondent on April 10, 2003.  (Tr. 29-30)

21.
The company’s records indicate that in the April 10, 2003 conversation Ms. Neslund stated that she moved from 114 West Swissvale Avenue on December 31, 2002 and that she had requested that the gas service be turned off.  The records further indicated that the company representative stated that there had been no request for termination of service and that the December 3, 2002 conversation indicated that service was “not yet” to be terminated.  (Tr. 29-30)

22.
The company finalized the 114 West Swissvale Avenue account in the Complainant’s name on April 10, 2003 as a result of Ms. Neslund’s call.  (Tr. 30)

23.
The company’s records indicate that termination notices were sent to Ms. Neslund at the West Swissvale Avenue address on January 31 and February 28, 2003.  On March 3, 2003 the company attempted to contact the Complainant by telephone.  On March 4, 2003 the company’s contact attempt was a telephone call answered by an individual under the age of 18.  A third termination notice was sent to the West Swissvale Avenue address in care of the Complainant on April 1, 2003.  The company has no record of any bills, correspondence or termination notices to Ms. Neslund being returned by the Post Office as undeliverable to the West Swissvale Avenue address or that Ms. Neslund no longer resided there.  (Tr. 30-31)
24.
On cross-examination Ms. Neslund inquired of Ms. Gardner about the company’s record keeping especially about the manner of recording customer’s calls.  Ms. Gardner testified that:  

a.
 Any time a customer calls, the representative types a summary of the conversation into a computer listing of the account based on the account number provided.

b.
 The only reason callers are advised that the call “may be recorded for quality assurance” is for training purposes.

c.
 Calls are not actually recorded.  Calls may be listened to by supervisors to see if the calls are being handled properly.  (Tr. 33-37) 

DISCUSSION

Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  

In alleging that the Respondent gas company failed to honor her request for termination and that she is therefore not responsible for gas service provided to her former residence, Ms. Neslund is clearly the party seeking affirmative relief from the Commission and, therefore, she bears the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. PA PUC, 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).
Ms. Neslund has failed to meet her burden of proof.  The detailed summary of the testimony as listed in the enumerated findings of fact does not support Ms. Neslund’s claim that she gave notice to the gas company to terminate her existing account on a date certain.  The record supports the conclusion that when she called the Respondent to initiate a new account, she was asked if she wanted to terminate her current account and her response was “not yet”.  The company recorded that remark and has no record of further contact with Ms. Neslund until four months later when Ms. Neslund called to complain about a bill for service which, in her mind, she had effectively terminated before moving.  I am compelled by the record to conclude that Ms. Neslund did not, in fact, provide the Respondent with a termination date as her December 3, 2002 phone call implied she would.
The Respondent’s conduct in this matter was consistent and reasonable.  Based on the information provided to it, the company instituted new service to the customer at a new location and continued to provide service to the former location while awaiting instructions to terminate that service.  Bills for usage were sent as normal, termination notices were sent and not returned.  The company had no cause to believe that Ms. Neslund did not remain the billing responsible party for the service at 114 West Swissvale Avenue.  It is reasonable to believe that Ms. Neslund’s April 10, 2003 call to the gas company was the first relevant information provided to the company since December 3, 2002.
In support of her position, Ms. Neslund argues that she had no billing problems with her telephone or electric utility providers when she made similar requests for the transfer of those services.  This argument is without merit since contact with each utility was independent of the others.  The Complainant could very well have overlooked a promise to provide the Respondent with a date certain for the termination of her gas service.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. Ms. Neslund, as the party seeking affirmative relief from the Commission, has the burden of proof.

3. Ms. Neslund has failed to meet the burden of proving that she was improperly billed for service at 114 West Swissvale Avenue, Pittsburgh, PA during the period in dispute. 

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Jennifer Neslund v. The Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-20066602 is dismissed for failure to meet the burden of proof.
2. That Jennifer Neslund is responsible to The Peoples Natural Gas Company, d/b/a Dominion Peoples in the amount of $517.52 for gas services rendered to her account at 114 West Swissvale Avenue, Pittsburgh, PA between January 1, 2003 and April 11, 2003.
Dated:  October 25, 2006





________________________










Fred R. Nene










Administrative Law Judge

SERVICE LIST:  C-20066602
Jennifer Neslund

925 South Trenton Avenue

2nd Floor

Pittsburgh, PA  15221

Horace P. Payne, Jr., Esq.

The Peoples Natural Gas Company, d/b/a

Dominion Peoples

625 Liberty Avenue

Pittsburgh, PA  15222
� Ms. Neslund moved “across the hall” from 921 to 925 South Trenton Avenue on an unspecified date subsequent to the events involved with this dispute.  (Tr. 11)
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