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Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On or about July 14, 2006, Pennsylvania American Water Company (PAWC) filed an Application under Section 619 of the Pennsylvania Municipalities Planning Code, 53 P.S. §10619, for the subdivision of lands, and for the proposed situation and construction of the buildings comprising an expansion of the wastewater treatment plant on a site in South Coatesville Borough, Chester County, Pennsylvania.  Notice of the filing was published in the Pennsylvania Bulletin on August 12, 2006.



The Chester County Planning Commission filed a letter, dated August 16, 2006, which concluded “We find that the project is consistent with the goals and policies found in the Chester County Comprehensive Plan, Landscapes.”  The Borough of South Coatesville (Borough) filed a Response and Protest of the Borough of South Coatesville to the Application, noting, inter alia, that the Borough and PAWC had met to attempt to resolve issues pertaining to Borough Ordinances and Regulations; and that by reason of the fact that the issues had not been completely resolved, the Borough filed a Protest to preserve its rights in the event that complete resolution could not be achieved.



A telephonic prehearing conference was held on September 13, 2006; and pursuant to due notice, a hearing was held on October 17, 2006.  PAWC and the Borough were represented by counsel and were the only parties to appear at the hearing.  Counsel for PAWC introduced a Joint Settlement Stipulation (Stipulation), which is attached hereto as Appendix A.  In addition, PAWC presented the testimony of one witness and introduced two exhibits.  PAWC filed a supporting Brief.  The record was closed on October 20, 2006.
FINDINGS OF FACT



1.
Applicant is the Pennsylvania American Water Company – Wastewater (PAWC).



2.
Protestant is South Coatesville Borough (Borough).


3.
In March 2001, PAWC acquired the Coatesville wastewater system from the City of Coatesville Authority (PAWC Exhibit P-2, p. 2).



4.
The system furnishes public wastewater service to more than 5,500 residential, commercial, industrial and municipal customers.  It has both a collection system and treatment plant.  The Coatesville Wastewater Treatment Plant (the Plant) is located in South Coatesville Borough (the Borough), Chester County, PA (PAWC Exhibit P-2, p. 2).


5.
The Plant treats wastewater from substantial portions of nine municipalities:  Caln Township, the City of Coatesville, East Fallowfield Township, Parkesburg Borough, Sadsbury Township, Valley Township, West Brandywine Township, West Caln Township, and West Sadsbury Township.  In addition, the Plant treats wastewater from several customers in the Borough.  The Borough owns and operates a sewage treatment plant, which serves the remainder of the Borough, plus the Borough of Modena, Chester County (PAWC Exhibit P-2, pp. 2-3).


6.
PAWC is expanding the Plant because reports submitted to the Department of Environmental Protection (DEP) for 2001-2004 showed that the system had a projected hydraulic overload based on anticipated connections, i.e., the existing Plant does not have sufficient capacity to service the projected growth.  New connections to the system are limited and expanding the Plant will allow more new connections to the system, thereby improving sewer service to the public in PAWC’s service territory.  Expanding the Plant will also improve compliance with environmental laws (PAWC Exhibit P-2, pp 3-4).


7.
In November 2005, PAWC entered into a Consent Order and Agreement (COA) with the DEP, settling alleged violations of the Clean Streams Law.  Expanding the Plant will address the issues that are described in the COA (PAWC Exhibit P-2, p. 4 and Exhibit 1 to P-2).



8.
PAWC considered, but rejected, alternatives to expanding the Plant and determined that expanding the Plant minimizes the amount of land that must be purchased and the changes that must be made in the collection system.  Expanding the existing Plant is a cost-effective way of addressing the hydraulic overflow and environmental compliance issues.  As a result, expanding the Plant is in the interest of ratepayers (PAWC Exhibit P-2, p. 4).



9.
PAWC is not expanding the Plant in order to expand its service territory into South Coatesville Borough.  Expanding the Plant will not cause PAWC to come into competition with the Borough’s wastewater system (PAWC Exhibit P-2, p. 4).



10.
Exhibits 2.B through 2.D attached to PAWC Exhibit P-2 show the approximate location of the subdivision needed for construction of the expanded Plant.  PAWC has discovered that the City of Coatesville might be able to claim an interest in a portion of the property on which the existing Plant is located.  To eliminate this claim, PAWC will obtain a quitclaim deed from the City of Coatesville for the property shown on Exhibit 2.B to P-2.  These tracts are part of larger parcels, so subdivisions are necessary (PAWC Exhibit P-2, p. 4).



11.
In addition, ISG Plate, LLC will transfer the property shown on P-2, Exhibit 2.C to PAWC by quitclaim deed (together with certain easements and rights-of-way).  The parcels transferred by ISG Plate, LLC, are portions of larger parcels.  As a result, subdivisions are necessary to allow the parcels to be conveyed to PAWC (PAWC Exhibit P-2, p. 5).



12.
To expand the Plant, PAWC needs additional land.  The conveyances described from the City of Coatesville and ISG Plate, LLC will give PAWC the land it needs without requiring PAWC to acquire substantial tracts that are not necessary for the Plant expansion.  The expansion of the Plant will be a cost-effective method of increasing the capacity of the Plant, enabling PAWC to provide better service within its service territory while bringing the Plant into better compliance with environmental statutes and regulations (PAWC Exhibit P-2, p. 5).



13.
Attached as Exhibit 3 to P-2 is a true and correct copy of a map showing the existing Plant.  Exhibit 2.A to P-2 shows the expanded Plant (PAWC Exhibit P-2, p. 5).



14.
The project will include the demolition of buildings not related to the Plant:  a building previously used in steel manufacturing and an abandoned manufacturing plant.  In terms of the Plant, the buildings that will be removed are:  a pump and control building; tanks; a pump station and headworks; a recirculation pump station; a primary trickling filter; a secondary trickling filer; and a lagoon.  The building that will be altered is:  the sludge building (an addition will be constructed).  The buildings that will be constructed are:  an operations building and garage; an influent pump station and headworks; filters; a RAS pump station; a sludge pad; three final clarifiers; and two oxidation ditches (PAWC Exhibit P-2, pp. 5-6).



15.
The buildings, in their proposed locations, are necessary for the convenience and welfare of the public in order to expand the existing Plant with a capacity of 4.86 mgd into a plant that will effectively treat 7 mgd of sewage.  The expanded Plant will utilize part of the existing Plant, but will modernize it and increase its treatment capacity.  This will be a cost-effective method of enabling PAWC to provide better service within its service territory while bringing the Plant into better compliance with environmental statutes and regulations (PAWC Exhibit P-2, p. 6).



16.
PAWC has entered into a Joint Settlement Stipulation with the Borough of South Coatesville.  In that document, the Borough stipulates that the expansion of the Plant, the proposed subdivision and the proposed situation and construction of the buildings associated with the expanded sewer plant are reasonably necessary for the convenience or welfare of the public and the growth needs of the nine municipalities served by the Coatesville wastewater system (PAWC Exhibit P-2, pp. 6-7).



17.
In the Joint Settlement Stipulation the parties have agreed to certain points regarding the construction of the buildings [e.g., PAWC will not construct buildings on the Plant site that exceed the 45’ height limit stipulated in the Borough’s zoning ordinance] (PAWC Exhibit P-2, pp. 6-7).



18.
PAWC has worked with the municipality in which the Plant is located to reach an amicable agreement that addresses the Borough’s concerns regarding zoning, subdivision, and flood hazard issues (PAWC Exhibit P-2, p. 7).


19.
By letter dated August 16, 2006, the Chester County Planning Commission notified the Commission that “the project is consistent with the goals and policies found in the Chester County Comprehensive Plan, Landscapes” (Appendix B, hereto attached).
DISCUSSION



In this proceeding, PAWC seeks a finding of necessity under Section 619 of the Pennsylvania Municipalities Planning Code, 53 P.S. §10619, for the subdivision of lands and construction of buildings comprising an expansion of its wastewater treatment plant on a site in South Coatesville Borough, Chester County, Pennsylvania.



Despite the fact that the parties have entered into a Joint Settlement Stipulation (Appendix A hereto attached), in deciding this type of case consideration must be given to the following:

A.
Whether the Public Utility Commission has jurisdiction over the parties and subject matter pursuant to the Municipalities Code, 53 P.S. §10619;

B.
Whether the proposed site is reasonably necessary for the convenience or welfare of the public;

C.
Environmental impact.

A.
Jurisdiction


Section 619 of the Pennsylvania Municipalities Planning Code, 52 P.S. §10619, provides as follows:

Section 10619.
  Exemptions

This Article shall not apply to any existing or proposed building or extension thereof, used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after a public hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.  It shall be the responsibility of the Pennsylvania Public Utility Commission to ensure that both the corporation and the municipality in which the building or proposed building is located have notice of the hearing and are granted an opportunity to appear, present witnesses, cross-examine witnesses presented by other parties and otherwise exercise the rights of a party to the proceedings. 


In the instant matter, both the Applicant, a public utility, and the proposed subdivision, situation and construction of the wastewater treatment plant expansion fall within the purview of the Statute.  Thus, as explained in Re Philadelphia Suburban Water Company, 54 Pa. PUC 127 (1980), under the foregoing Statute, the Commission has the authority to permit the location of utility facilities (in that case a control building and an aerial line) at a site which otherwise would be prohibited by local zoning.  To the same effect is Del-Aware Unlimited v. Pa. P.U.C., 513 A.2d 593 (Pa. Cmwlth. 1986).  Accordingly, the Commission has jurisdiction over the parties and subject matter.

B.
Is the Proposed Site Reasonably Necessary for the Convenience or Welfare of the Public


At the outset, it must be emphasized that in Del-Aware Unlimited v. Pa. P.U.C., supra, the Court held, inter alia, that Section 619 does not require the PUC to reevaluate the entire project, but merely directs the PUC to determine whether the site . . . is appropriate to further the public interest.  The Court also found that Section 619 only empowers the PUC, upon petition, to decide if there is reasonable necessity for the site, and that the purpose of the inquiry is only to determine whether an exception to the local zoning provisions applicable to that site is justified.



Thus, in order to establish the propriety of a proposed location, the burden is upon the utility in a siting case to prove reasonable necessity for a particular location.  It need not prove an absolute need for it, nor need it show that the location is the best possible site.  O’Connor v. Pa. P.U.C., 582 A.2d 427 (1990).



Moreover, in Re Philadelphia Suburban Water Co., 54 Pa. PUC 127, 130 (1980), the Commission stated, inter alia,

Although the determination of what facilities are required to render adequate service is, in the first instance . . . , a matter for the public utility to decide, provided the determination is not exercised wantonly and capriciously and provided it keeps in mind always the public welfare so that there is a proper service, accommodation, convenience, or safety to the public.



Therefore, the standard to be applied in granting an exemption under 52 P.S. §10619 is reasonable necessity for the site, i.e., whether the site is reasonably necessary for the public convenience or welfare.



In the instant matter, the record discloses that PAWC is expanding the Plant to meet the growth needs of its service territory; that reports submitted to DEP for 2001-2004 showed that the Coatesville System had a projected hydraulic overload based on anticipated connections; that the Plant does not have sufficient capacity to service the projected growth; that  new connections to the system are limited; and that expanding the Plant will allow more new connections to the system, thereby enhancing PAWC’s ability to meet the needs of the public in its service territory.


The record further discloses that the expanded Plant must be sized to meet the requirements of all of the municipalities served by the Coatesville System.  Moreover, PAWC points out, that under the Pennsylvania Sewage Facilities Act
 (Act 537), municipalities are required to develop and implement comprehensive official plans that provide for the future sewage disposal needs of new land development; and provide for future sewage disposal needs of the municipality.  PAWC asserts that to meet the needs of the municipalities served by the Coatesville System, the plant will need to be expanded to handle flows of, at least, 7 million gallons per day.



Moreover, PAWC also indicates that after expansion, it is not intended that the expanded plant will collect or treat any wastewater or sewage generated from South Coatesville Borough (other than the currently existing customers); and that it is intended that wastewater and sewage from the Borough will continue to flow to the Borough’s treatment plant.  PAWC does not intend to expand wastewater service in the Borough, and does not seek to create a competitive environment with the Borough’s treatment plant. 


Further, it is to be emphasized that no party has challenged the need for the wastewater treatment plant expansion and, indeed, the parties have entered into a Settlement Stipulation (Appendix A) resolving all issues between them.



Among other things, the Settlement provides (at ¶10.f and g):


f.
Within the Borough, the existing Plant and proposed expansion are substantially located within the designated Special Flood Hazard Area (the 100-year floodplain) and the floodway of the West Branch of Brandywine Creek according to September 2006 FEMA Flood Insurance Rate Mapping.  The convenience and welfare of the public will be served by the Project’s substantial compliance with the Borough’s subdivision and land development, zoning, stormwater and flood hazard regulations in that the Borough’s residents, not otherwise benefited by the Plant expansion, will not unduly bear the risk of harm from the Project that the noted regulations are intended to protect against.


g.
To that end, the Settlement Parties, their engineers and counsel, have met to resolve the concerns of the Borough relative to the specific subdivision and land development, zoning, stormwater and flood hazard regulations and have resolved that the Borough’s concerns have been or will be met by PAWC . . .



The Stipulation also includes an extensive list of items agreed to by the parties, including the following:  (i) PAWC will not construct building on the Plant site that exceed the 45’ height limit stipulated in the Borough’s zoning ordinance; (ii) PAWC will provide a sufficient number of parking spaces to comply with the minimum design standards of the Borough Zoning Ordinance; (iii) PAWC changed stormwater management design drawings to sufficiently address stormwater management comments of the Borough’s consultant; (iv) PAWC will pay Borough building permit fees and code inspector fees for the inspections in connection with the building structure portion of the Project, in accordance with the Borough’s adopted fee schedule, as well as the reasonable fees incurred by the Borough for its legal and engineering consultants to perform reviews and other work related to the Project.


Finally, in the Stipulation, the Borough agreed with PAWC that “the proposed subdivision is reasonable necessary for the convenience or welfare of the public” and “the proposed situation, construction, and demolition of the buildings associated with PAWC’s expanded sewer plant are reasonably necessary for the convenience or welfare of the public.”



For all of the foregoing reasons, the Administrative Law Judge finds and concludes that the proposed site and related improvement are reasonably necessary for the convenience and welfare of the public.

C.
Environmental Impact


Article 1, §27, the Environmental Rights Amendment to the Constitution of Pennsylvania, provides as follows:

Section 27.  Natural resources and the public estate.


The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic, and aesthetic values of the environment.  Pennsylvania’s public natural resources are the common property of all the people, including generations to come.  As trustee of these resources, the commonwealth shall conserve and maintain them for the benefit of all the people.  Pennsylvania Constitution, Art. 1, §27, adopted May 18, 1971.



In the case of Payne v. Kassab (1973), 11 Pa. Cmwlth. 14, 312 A.2d 86, affd. (1976) 468 Pa. 226, 361 A.2d 263, the Court held that, although Section 27 is self-executing, its terms are not absolute and that in reviewing cases raising the environmental issue, a threefold threshold test should be applied, as follows:

1.
Was there compliance with all applicable statutes and regulations relevant to the protection of the Commonwealth’s public natural resources?

2.
Does the record demonstrate a reasonable effort to reduce the environmental incursion to a minimum?

3.
Does the environmental harm which will result from the challenged decision or action so clearly outweigh the benefits to be derived therefrom that to proceed further would be an abuse of discretion?

See Borough of Moosic v. Pa. PUC, 59 Pa. Cmwlth. 338, 429 A.2d 1237, 1239 (1981).


As to the first test, there is no evidence of record whatsoever that there is or will be any noncompliance with applicable statutes and/or regulations.



As to the second test, does the record demonstrate a reasonable effort to reduce the environmental incursion to a minimum, the record, as aforesaid, discloses that:



(a)
In November 2005, PAWC entered into a Consent Order and Agreement (COA) with the DEP, settling alleged violations of the Clean Streams Law.  Expanding the Plant will address the issues that are described in the COA (PAWC Exhibit P-2, p. 4 and Exhibit 1 to P-2).



(b)
PAWC considered, but rejected, alternatives to expanding the Plant and determined that expanding the Plant minimizes the amount of land that must be purchased and the changes that must be made in the collection system.  Expanding the existing Plant is a cost-effective way of addressing the hydraulic overflow and environmental compliance issues (PAWC Exhibit P-2, p. 4).



(c)
Exhibits 2.B through 2.D attached to PAWC Exhibit P-2 show the approximate location of the subdivision needed for construction of the expanded Plant.  PAWC has discovered that the City of Coatesville might be able to claim an interest in a portion of the property on which the existing Plant is located.  To eliminate this claim, PAWC will obtain a quitclaim deed from the City of Coatesville for the property shown on Exhibit 2.B to P-2.  These tracts are part of larger parcels, so subdivisions are necessary (PAWC Exhibit P-2, p. 4).



(d)
In addition, ISG Plate, LLC will transfer the property shown on P-2, Exhibit 2.C to PAWC by quitclaim deed (together with certain easements and rights-of-way).  The parcels transferred by ISG Plate, LLC, are portions of larger parcels.  As a result, subdivisions are necessary to allow the parcels to be conveyed to PAWC (PAWC Exhibit P-2, p. 5).



(e)
To expand the Plant, PAWC needs additional land.  The conveyances described from the City of Coatesville and ISG Plate, LLC will give PAWC the land it needs without requiring PAWC to acquire substantial tracts that are not necessary for the Plant expansion.  The expansion of the Plant will be a cost-effective method of increasing the capacity of the Plant, enabling PAWC to provide better service within its service territory while bringing the Plant into better compliance with environmental statutes and regulations (PAWC Exhibit P-2, p. 5).



(f)
In the Joint Settlement Stipulation the parties have agreed to certain points regarding the construction of the buildings [e.g., PAWC will not construct buildings on the Plant site that exceed the 45’ height limit stipulated in the Borough’s zoning ordinance] (PAWC Exhibit P-2, pp. 6-7).



(g)
PAWC has worked with the municipality in which the Plant is located to reach an amicable agreement that addresses the Borough’s concerns regarding zoning, subdivision, and flood hazard issues (PAWC Exhibit P-2, p. 7).



By reason of all of the foregoing, PAWC has satisfactorily met the second environmental test.



With respect to the third test, i.e., does environmental harm so clearly outweigh the benefits to be derived from the improvement that to proceed further would be an abuse of discretion, the record shows that the instant proposal is not being challenged and that PAWC is complying with all reasonable standards applicable for the protection of the environment.  Having previously concluded that the first and second environmental concerns have been met, the Administrative Law Judge further finds and concludes that on balance, the environmental harm, if any, which would result from PAWC’s proposal does not so clearly outweigh the benefits to be derived therefrom that to proceed further would be an abuse of discretion.



For all of the foregoing reasons, the instant proposal and the Joint Settlement Stipulation are in the public interest, and accordingly, the Joint Settlement Stipulation will be approved and the Application will be granted.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.

2. Under the presently effective ordinances of South Coatesville Borough, the proposed wastewater treatment plant site is unavailable unless under Article VI, Section 619 of the Act of July 31, 1968, P.L. 805, 53 P.S. §10619, known as the “Pennsylvania Municipalities Planning Code,” the Commission finds that the proposed situation of the facilities is reasonable necessary for the convenience or welfare to the public.
3.
The proposed situation of Applicant’s wastewater treatment plant and the construction of the buildings associated therewith are reasonably necessary for the convenience and/or welfare of the public.

4.
The environmental considerations set forth in Article I, Section 27 of the Constitution of the Commonwealth of Pennsylvania and the threefold test pertaining thereto pursuant to applicable case law have been met.
5.
The Joint Settlement Stipulation is in the public interest.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Joint Settlement Petition submitted by the Pennsylvania American Water Company and the Borough of South Coatesville at Docket No. P-00062226 is approved and adopted, including all terms and conditions thereof.


2.
That the Petition of Pennsylvania American Water Company at Docket No. P-00062226 for a finding of necessity pursuant to Section 619 of the Municipalities Planning Code, 53 P.S. §10619, is hereby granted.


3.
That Pennsylvania American Water Company is authorized to:

(a)
subdivide the land in South Coatesville Borough as proposed in the Petition filed by Pennsylvania American Water Company in this proceeding; and

(b)
situate, construct and demolish the buildings as proposed in said Petition;

all in accordance with applicable statutes, rules and regulations; as well as in accordance with the conditions and stipulations set forth in the Joint Settlement Stipulation.



4.
That this proceeding be marked closed. 

Date:
October 25, 2006



___________________________________








Herbert Smolen








Administrative Law Judge

� 	Act of January 24, 1996, P.L. (1965), as amended, 35 P.S. § 750.1 et seq.
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