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Columbia Gas of Pennsylvania, Inc.


:

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



Jessie Roberta Gibson (Complainant) filed a formal Complaint with the Commission on June 30, 2006 against Columbia Gas of Pennsylvania, Inc. (Respondent or Company or Columbia) alleging that the bills sent to her for residential use were too high since the house had been uninhabited and was using only minimal heat.  


On August 2, 2006, Respondent filed its Answer denying any wrongdoing and indicating that a high bill investigation had been performed at Complainant’s house and supported the bills which had been issued.



On September 6, 2006, a hearing notice was issued which set the initial telephonic hearing for Tuesday, October 31, 2006 at 9:00 am and assigned the case to Administrative Law Judge Louis G. Cocheres.  ALJ Cocheres issued a prehearing order on September 7, 2006, which listed the time and date of the hearing as well as setting forth some of the procedural requirements for a formal Commission hearing.  


On October 18, 2006, a Notice of Judge Reassignment was issued which reassigned the case to me.



On October 31, 2006, the evidentiary hearing was convened as scheduled.  Columbia Gas was represented by Larry R. Crayne, Esq., who was prepared to present a witness, Compliance Specialist Valerie Sexton.  Respondent had submitted a packet of exhibits in advance.  


Upon calling the telephone number submitted by Complainant on the formal Complaint, I was informed by a recording that the residents were not available and to please leave a message.  I left a message indicating my name and purpose as well as warning that I would call back in ten minutes.  If there was no answer when I called back, the Complaint would be dismissed for failure to prosecute.  Ten minutes later, I was again connected to the answering machine.  



The hearing was convened in the Complainant’s absence, and counsel for Columbia moved to dismiss the Complaint with prejudice for failure to prosecute.



The record closed at the end of the hearing, which generated a short transcript.  The matter is now ready for decision.

FINDINGS OF FACT



1.
Complainant is Jessie Roberta Gibson, 675 Mt. Jackson Road, New Castle PA  16102.



2.
Respondent is Columbia Gas of Pennsylvania, Inc., a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.



3.
Complainant filed her Complaint on June 30, 2006, alleging that her bills were too high for her usage.



4.
Respondent filed its Answer on August 2, 2006, denying any wrongdoing and indicating that a high bill investigation had been performed at Complainant’s house and supported the bills which had been issued.


5.
On September 6, 2006, a hearing notice was issued which set the initial telephonic hearing for Tuesday, October 31, 2006 at 9:00 am and assigned the case to Administrative Law Judge Louis G. Cocheres.  



6.
ALJ Cocheres issued a prehearing order on September 7, 2006, which listed the time and date of the hearing as well as setting forth some of the procedural requirements for a formal Commission hearing.  



7.
Both the hearing notice and the prehearing order stated that the Complainant could lose the case if she failed to appear and participate in the hearing.



8.
On October 31, 2006, the evidentiary hearing was convened as scheduled. 



9.
At the hearing, Columbia Gas was prepared to proceed and had submitted a packet of exhibits in advance.   



10.
Calls were placed to the Complainant at approximately 9:00 am and 9:15 am, and both were connected to an answering machine.



11.
Complainant did not contact the OALJ prior to the hearing to seek a continuance.



12.
Complainant’s absence is unexcused.

DISCUSSION

The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

A finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



Without attending the hearing, the Complainant cannot prosecute her Complaint.  She offered no excuses for not attending and did not ask for a continuance.  The utility was present and ready to proceed.  



The Hearing Notice dated September 6, 2006 indicated that the hearing was scheduled for Tuesday, October 31, 2006 at 9:00 a.m. by telephone.  The Prehearing Order indicated the date and time.  Both were sent by first class mail to the address given on the Complaint and were not returned as undeliverable. 



Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).



The Respondent utility has already incurred the cost of preparing for a hearing.  Without a good reason, it will not be required to incur the same expenses again for a second hearing.  The Complaint will be dismissed with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this Complaint.

2.
The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  

3.
The burden of proof must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

4.
Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



5.
The alleged offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  



6.
Notice mailed to a party’s last know address and not returned by the post office is presumed to have been delivered.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth. Ct. 1994).

ORDER

THEREFORE,

IT IS ORDERED:



1.
That the Motion of Columbia Gas of Pennsylvania, Inc. to Dismiss the Complaint of Jessie Roberta Gibson at PUC Docket C-20066541 with prejudice for failure to prosecute is granted.


2.
That the Complaint of Jessie Roberta Gibson against Columbia Gas of Pennsylvania, Inc. at PUC Docket C-20066541 is dismissed with prejudice.


3.
That the Secretary mark this docket closed. 

Dated:
November 1, 2006



__________________________________







Susan D. Colwell








Administrative Law Judge
PAGE  
3

