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HISTORY OF THE PROCEEDINGS
On August 29, 2006, Lakiesha Sanders (Ms. Sanders or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) alleging that Respondent’s failure to change a malfunctioning meter resulted in her being over billed.  As relief, Ms. Sanders requests that the Commission do “something other than what was done.”  She requests that she be billed correctly at “an average of what [she] is currently billed.” 
On September 27, 2006, Respondent filed an Answer, New Matter and a Preliminary Objection seeking to dismiss the Complaint for lack of jurisdiction due to a current bankruptcy filing by the Complainant and under the doctrine of res judicata. 
On October 10, 2006,
 Complainant filed with the Commission Complainant’s Reply to Respondent’s Preliminary Objection and New Matter.
   In this pleading, Ms Sanders alleges that she “did file for bankruptcy and it is not because of this bill.  It just happened near a time that I filed.” 
On October 27, 2006, Respondent filed a Response to Complainant’s Reply to PECO Energy’s Preliminary Objection with the Commission.   The Preliminary Objection is now ready for ruling. 
FINDINGS OF FACT

1.
The Complainant is Lakiesha Sanders, 202 W. Ashdale St., Philadelphia, Pennsylvania, 19120.
2.
The Respondent is PECO Energy Company, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

3.
On March 30, 2005, Complainant filed a Chapter 13 bankruptcy petition at Docket No. 05-14227. 
4.
On April 1, 2005, Complainant filed a formal complaint (the 2005 complaint) with the Commission, at Docket No. 20054552, alleging that Respondent had over billed her.  The amount in dispute was over $3,000.00.
5.
The disputed charges are now listed in Complainant’s pre-petition bankruptcy account and that petition is currently pending before the Bankruptcy Court.
6.
The Final Order in the matter of Lakiesha Sanders v. PECO Energy Company, Docket No. C-20054552, was entered on September 2, 2005.  The Commission granted Respondent’s motion to dismiss the 2005 complaint because the Commission lacked subject matter jurisdiction over the disputed charges due to Complainant’s bankruptcy filing which was still pending before the Bankruptcy Court.  
7.
On August 29, 2006, Lakiesha Sanders (Complainant) filed a Formal Complaint with the Commission against Respondent alleging that Respondent billed her for over $3,000.00 when it did not install a new meter for her.  Complaint ¶ 4(B).  
8.
Complainant alleges that “the old meter must have been malfunctioning.”  Complaint ¶ 4 (B).

8.
On September 27, 2006, Respondent filed an Answer, New Matter and a Preliminary Objection seeking to dismiss the Complaint for lack of jurisdiction due to a current bankruptcy filing by the Complainant and under the doctrine of res judicata. 
11.
On October 10, 2006, Complainant filed with the Commission Complainant’s Reply to Respondent’s Preliminary Objection and New Matter.   
12.
On October 27, 2006, Respondent filed a Response to Complainant’s Reply to PECO Energy’s Preliminary Objection with the Commission.
   

DISCUSSION

Before the Commission are both a Complaint and a Preliminary Objection seeking to dismiss the Complaint under the doctrine of res judicata, and because the Commission lacks jurisdiction over the subject matter of this case due to a current bankruptcy filing by the Complainant. 
The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections.  52 Pa. Code § 5.101.  See, Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994). Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Commw. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Commw. 2002).  

Commission Jurisdiction

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945). Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

  The Commission does not have subject matter jurisdiction over a complaint concerning pre-bankruptcy petition utility debt; that jurisdiction resides with the Bankruptcy Court
.  Furthermore, any party, including a government agency, is prohibited from seeking to collect or enforce a debt after the commencement of a bankruptcy proceeding.  11 U.S.C. § 362(a).  
In Stanley v. MCI Worldcom Telecommunications, Inc., Docket No. C-20030612 (Order entered March 31, 2005), the Commission held that where a party is seeking only monetary damages, Section 362(b)(4) of the Bankruptcy Code applies and the Commission lacks jurisdiction to adjudicate that issue.  However the Commission was also very clear that it retains the authority to “…enforce its policies and regulations regarding service quality, adequacy, reliability, and other forms of non-monetary relief when dealing with a public utility whether or not that utility is currently seeking bankruptcy relief.”  Stanley, supra, at page 4. 
In her 2005 complaint, Complainant alludes to the possibility of a malfunctioning meter causing the over billing.  In the present Complaint, she states that “the old meter must have been malfunctioning because $3,000.00 over 3 years compared to my current bill is definitely incorrect.”  In her 2005 complaint, Complainant requested a payment arrangement.  The Commission dismissed that complaint for lack of subject matter jurisdiction.  In the present Complaint, Ms. Sanders requests that the Commission do “something other than what was done.”  Complaint ¶ 5.  She requests that she be billed correctly at “an average of what [she] is currently billed.”  Id.  Considering the nature of her request for relief and the fact that she no longer is serviced by “the old meter,” (Complaint ¶ 4(B)), I conclude that the Complaint raises only issues involving monetary claims against Respondent and no claims that relate to service quality, adequacy, reliability or other non-monetary aspects of Respondent’s service.
It is an undisputed fact that on March 30, 2005, Complainant filed a Chapter 13 bankruptcy petition at Docket No. 05-14227.  I agree with Respondent that the reason why Complainant filed bankruptcy is irrelevant.  What is relevant to this decision is that the very charges that Complainant is disputing in this case are listed in Complainant’s pre-petition bankruptcy account which is currently pending before the Bankruptcy Court.  Because of that bankruptcy filing, neither Respondent nor the Commission can take any action that could be viewed as an attempt to collect or enforce the debt accrued under the pre-bankruptcy petition account.  That was the reason why the Respondent’s Motion to Dismiss was granted in the 2005 decision and that is again one of the reasons why Respondent’s Preliminary Objection shall be granted in this decision.
Because Respondent’s Preliminary Objection shall be granted due to Commission’s lacks jurisdiction over the subject matter of this case, there is no need to discuss the doctrine of res judicata as a ground of dismissal in the instant case.  However, it is worthy of notice that, because the Respondent’s Motion to Dismiss was granted in the 2005 decision, there was no judgment on the merits issued by the Commission on that particular case.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections, including a motion questioning the jurisdiction of the Commission.  52 Pa. Code § 5.101.

2.
Respondent’s Preliminary Objection is filed pursuant to 52 Pa. Code § 5.101.
3.
The Commission has jurisdiction over the parties but not the subject matter of the instant Complaint. 

4.
The district courts shall have original and exclusive jurisdiction of all cases under Title 11 (the United State Bankruptcy Code at 11 U.S.C. § 101, et seq.).  28 U.S.C.A. § 1334.

5.
Any party, including a government agency, is prohibited from seeking to collect or enforce a debt after the commencement of a bankruptcy proceeding.  11 U.S.C. § 362(a).

6.
Neither Respondent nor the Commission can take any action that could be viewed as an attempt to collect or enforce the debt at the electric service account number included in the bankruptcy proceeding.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO Energy Company’s Preliminary Objection seeking to dismiss the Complaint of Lakiesha Sanders at Docket No. C-20066765 is granted.

2.
That the Complaint filed by Lakiesha Sanders against PECO Energy Company at Docket No. C-20066765 is dismissed.

Dated:  November 3, 2006



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� The pleading was dated October 3, 2006.  It was received by the Commission on October 10, 2006, within the 10-day period of time for filing a response to a Preliminary Objection pursuant to 52 Pa. Code § 5.101(f)(1) and to the “mailbox rule, ” 52 Pa. Code § 1.56.


� In this pleading, Ms. Sanders denies the allegations contained in paragraphs 4, 6-9 of Respondent’s Preliminary Objection and paragraph 5 of Respondent’s New Matter.


� A response to Complainant’s Reply to Respondent’s Preliminary Objection is not a form of pleading recognized by the Pennsylvania Code and will not be considered as such in this decision.


� The district courts shall have original and exclusive jurisdiction of all cases under Title 11 (the United States Bankruptcy Code at 11 U.S.C. § 101 et seq.).  28 U.S.C.A. § 1334.
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