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HISTORY OF THE PROCEEDINGS


On July 10, 2006, Gloria G. Ferri (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent) alleging a billing dispute.  On August 3, 2006, the Respondent filed an answer denying the material allegations of the complaint.



By Hearing Notice dated August 25, 2006, the parties were notified that an initial hearing on the complaint was scheduled for the morning of October 6, 2006 at 10:00 a.m. in Philadelphia.  They were also notified that they should be present in the hearing room until their case was called.    


A Prehearing Order was issued on September 9, 2006, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules.


On the day of the hearing, the Complainant’s case was called.  The Complainant proceeded unrepresented.  She testified on her own behalf and introduced two exhibits, C-1 and C-2, into the record.  Michael S. Swerling, Esquire, appeared on behalf of the Respondent, presented the testimony of two witnesses and introduced four exhibits into the record.  


On October 13, 2006, Counsel for the Respondent submitted page 1 of PECO Exhibit 1, the summary of the Complainant’s account.  I will add this additional page to PECO Exhibit 1 which was already admitted into the record.  To date, I have not received any objections to the admission of page 1 from the Complainant.


The record closed at the conclusion of the hearing on October 13, 2006.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent’s, taking electric and gas services at 1837 Hood Lane, Maple Glen, PA.  She was complaining about her electric bills only.


2.
The Complainant’s residence is a two-story house (1,700 square feet) consisting of three bedrooms, three bathrooms, and a basement.  The house was built in 1992 and is pretty well insulated.  In 2000, she established an office in her home.


3.
The Complainant’s electrical appliances consist of lighting, a central air conditioning unit, a refrigerator, a washing machine, a dryer, a stove, a television, and a computer.


4.
From July 2003 to February 2004, the Complainant’s kilowatt-hour use was 5,438 Kwh (PECO Exhibit 1).



5.
From July 2004 to February 2005, the Complainant’s kilowatt-hour use was 4,456 Kwh (PECO Exhibit 1).



6.
From July 2005 to February 2006, the Complainant’s kilowatt-hour use was 9,133 Kwh (PECO Exhibit 1).



7.
On December 5, 2005, a Respondent representative visited the Complainant’s residence to perform a cost estimate of her appliances.  The representative was denied access to the property and could not complete this cost estimate.  At the time of the cost performance, according to the Complainant’s information, her electrical appliances were a central air conditioning unit, a dehumidifier, a furnace fan, a radon detector, an alarm system and a garage opener (PECO Exhibit 2).


8.
On February 17, 2006, a Respondent meter employee visited the Complainant’s residence to test the accuracy of the electric meter.  He tested the meter and found it to be within the Commission’s guidelines (PECO Exhibit 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.



Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load/wire condition, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).

The Complainant’s burden of proof under the Waldron case. 


The Complainant complained about the high bills issued by the Respondent from July 2005 to February 2006.  She testified that she lived alone at her residence before and during the disputed period, receiving electric service to her home.  This evidence was uncontradicted and is sufficient to meet the first prong of the test above, which is that the number of occupants in the household has not changed.



About the second prong, low potential for energy use, the Complainant testified that there was no change in the nature of electrical use.  Part of her home has been used for office, but this office was established in 2000 and therefore in no way increased electrical use during the disputed period, which was from July 2005 to February 2006.  Because she denied access to the premises to a Respondent employee who came to perform an inventory and analysis of appliances in the home, there is no way to verify whether or not any appliances have been added to or removed from the house and how many Kilowatt hours the Complainant’s appliances have consumed.  Further, Finding of Fact Nos. 3 and 7 indicate that the appliances she said she had at the time she denied access to the Respondent employee were a lot less than those at the time of her testimony.  The denial indeed deprived the Respondent of an opportunity to obtain evidence for it to meet its burden of going forward.  It is reasonable to assume that if such evidence existed it would reflect unfavorably on the Complainant’s case.  Therefore, the Respondent is deemed relieved of this burden.


About the third prong of the test, no abnormalities in the Complainant’s prior billing history, the Respondent’s Exhibit 1 indicates that from July 2003 to February 2004, the Complainant used 5,438 Kwh (actual reading), and from July 2004 to February 2005, 4,456 Kwh (actual reading), while on the contrary, from July 2005 to February 2006 she used (the disputed use) 9,113 Kwh.  From this it appears that the Complainant’s electric use from July 2005 to February 2006 was abnormally high as compared with her use in the comparable months in 2004 and 2005.  But because the Complainant denied access to the premises to the Respondent’s employee, there was no way of knowing whether there was a basis for the increase.


For the reasons above, I conclude that the Complainant has not met the test enunciated by the Commission in Waldron, supra, and its progeny.     
The Complainant’s burden of proof under the Milkie case.


The Complainant did not show any circumstantial evidence by which she can prove that her metered usage has exceeded her actual usage.  Nor was there any indication that her meter has malfunctioned.  To the contrary, the Respondent testified that on February 17, 2006 it visited the Complainant’s home and tested her meter, and that it found the meter to be within the range of the Commission’s guidelines.  It also testified that its attempts at performing an inventory and analysis of the appliances in the house and ascertaining the cause of the high bills were prevented because the Complainant denied access to its employee to the house.  This denial of access, along with the accuracy of the meter, is a circumstance which would warrant dismissal of the complaint.  See, Branham, supra.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has not carried her burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Gloria G. Ferri against PECO Energy Company at Docket No. C-20066573 is dismissed for the Complainant’s failure to carry her burden of proof.
Date:
       November 3, 2006         


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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