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Pennsylvania Railroad Company, Reading 

Company, Township of Upper Merion, County
Of Montgomery, Department of Highways of the

Commonwealth of Pennsylvania, Philadelphia

Electric Company, Philadelphia Gas Company, 

Bell Telephone Company of Pennsylvania, Western
Union Telegraph Company, Pennsylvania Turnpike

Commission, Norristown Water Company, Sun 

Pipeline Company, Philadelphia Suburban Water

Company and Consolidated Rail Corporation


OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition to Open Case and to Enforce Order of August 20, 1987 (Petition) filed by Sun Pipeline Company (Sun) and Aqua Pennsylvania
 (Aqua, collectively, Petitioners) on October 18, 2006, relative to the above-captioned proceeding.  On November 6, 2006, Pennsylvania Department of Transportation (PennDOT) filed a Response in Opposition (Response) to the Petition.
History of Proceeding


This matter, which was commenced by Order adopted on May 2, 1966,  involves the intersection of State Highway Route 46145 (Henderson Road) and State Highway Route 46139 (Church Road), Upper Merion Township, Montgomery County, the changing of the rail crossing at that intersection from an at-grade crossing to an above-grade crossing, and the relocation of Church Road (Project).


The Commission entered an Order herein on August 20, 1987 (1987 Order), disposing of the pertinent issues.
  This matter was closed by Secretarial Letter dated March 21, 1994.


The instant Petition and PennDOT’s Response thereto were filed as above noted.






Discussion


The Petitioners point out that in the Commission’s 1987 Order, the Commission directed that PennDOT cooperate with the Petitioners so as not to endanger the Petitioners’ facilities as a result of the Project.  (1987 Order at 27).  That Order further provided that PennDOT would pay all compensation for damages due to owners of property taken, injured or destroyed by reason of the construction of the crossing improvement, exclusive of Consolidated Rail Corporation, constructed in accordance with the Order.  (1987 Order at 27).  The Petitioners aver that the Commission subsequently approved PennDOT’s plans for the completion of the project.  PennDOT intended that, before the actual work on the Project began, Aqua’s facilities would be relocated in a new permanent right-of-way or easement area.  (Petition, ¶¶ 5, 6).



The Petitioners aver that, in furtherance of the Project and to acquire the right-of-way and easements PennDOT believed were necessary to complete the Project, PennDOT filed an eminent domain action in the Montgomery County Court of Common Pleas on October 29, 1985, at Docket No. 85-16690 (Eminent Domain Action).  That Action purported to take all right-of-way and easements necessary for the completion of the Project, including the relocation of the Petitioners’ facilities.  (Petition, ¶ 10).



According to the Petitioners, Josephine Bono (Bono), deceased, was among the owners of property condemned in the Eminent Domain Action.  The Estate of Bono is the property owner directly affected by the outcome of the instant proceeding.  (Petition, ¶¶ 11, 12).  The Petitioners aver that, after the filing of the Eminent Domain Action, but before its October 10, 1995 settlement, the Petitioners relocated their pipeline facilities upon the Bono property.  PennDOT chose and approved the location of the Petitioners’ facilities.  (Petition, ¶¶ 13, 14). 



According to the Petitioners, they were notified, in or about the spring of 1998, that Bono had filed a complaint in the Montgomery County Court of Common Pleas which, inter alia, claimed trespass and sought injunctive relief, punitive damages and compensatory damages in excess of $50,000 (Trespass Action).  (Petition, ¶16; Exh. “D” attached to the Petition).  On or about October 19, 1998, the Petitioners joined PennDOT as a third party defendant in the Trespass Action. 


The Petitioners allege that they have demanded that PennDOT relocate the Petitioners’ facilities to the right-of-way acquired by PennDOT from Bono, or alternatively, that PennDOT exercise eminent domain, such that it take additional right-of-way from Bono so that Petitioners’ facilities may by within PennDOT’s right-of-way.  The Petitioners allege that PennDOT has refused to cooperate with them with respect to the Trespass Action, and also has failed to provide the Petitioners with substitute right-of-way.  (Petition, ¶¶ 18, 19, 22).


Based on their allegations, the Petitioners request that the Commission open this matter, conduct such proceedings as it deems necessary, and enter an order enforcing its 1987 Order.  (Petition, ¶ 24).



In response, PennDOT avers, inter alia, that the instant docket has been closed for more than twelve years and that there are currently no parties before the Commission at the instant docket because there is no pending or active litigation there.  PennDOT further avers that the rail-highway project that was the subject of this docket has been completed.  (Response at 2).  PennDOT furthermore denied many of the specific allegations contained in the Petition and concluded by requesting that the Commission deny that Petition, especially because the Commission does not have the jurisdiction to hear this matter or to grant the relief the Petitioners claim.  (Response at 3-8). 


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).



We have reviewed the instant Petition and PennDOT’s Response thereto.  Naturally, a salient point is that the Commission Order here at issue was entered almost twenty years ago.  While the Petitioners have made many allegations concerning events which happened subsequent to the entry of our 1987 Order, we have no evidentiary record before us of those events, only the allegations of the Petitioners.  Accordingly, while we can reconsider our 1987 Order, we cannot dispose of this case until we have a full evidentiary record on which to base any further action we may wish to take in this matter.  Therefore, we will transfer this matter to the Commission’s Office of Administrative Law Judge (OALJ) for further proceedings as deemed appropriate; THEREFORE,


IT IS ORDERED:  


1.
That the Petition to Open Case and to Enforce Order of August 20, 1987 filed by Sun Pipeline Company and Aqua Pennsylvania herein is granted to the extent outlined in this Opinion and Order.


2.
That this proceeding is transferred to the Office of Administrative Law Judge, for such further proceedings as may be deemed appropriate.









BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 7, 2006
ORDER ENTERED:  December 13, 2006



�     Aqua Pennsylvania was formerly known as Philadelphia Suburban Water Company. 





�     The Petitioners included a copy of that Order as Exhibit “A” attached to their Petition.


 





640091v1

