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Administrative Law Judge



This Initial Decision dismisses the formal complaint filed by David Mermelstein (Mr. Mermelstein) against Verizon Pennsylvania Inc. (Verizon), at Docket No. C-20066448, for the failure to satisfy the burden of proof.
HISTORY OF THE PROCEEDING


On June 5, 2006, Mr. Mermelstein filed his complaint against Verizon alleging that his telephone service had been terminated, without notice, and while his dispute concerning overcharges was pending.  Mr. Mermelstein requested compensation for not having telephone service and asked that a penalty be imposed on Verizon.  Verizon’s answer was filed on June 27, 2006.  By letter dated June 30, 2006, the Commission informed the parties that the hearing in this case would be held, by telephone, on August 16, 2006, at 10:00 a.m.  I issued a Prehearing Order in this matter on July 10, 2006.



The hearing was held, as scheduled.  Mr. Mermelstein, who was not represented by an attorney, testified in support of his complaint.  He did not submit any exhibits.  Verizon, represented by counsel, presented the testimony of two witnesses and submitted four exhibits, which were admitted into the record.  Briefs have not been filed and the record, consisting of the 48-page transcript of the hearing and the four exhibits, was closed by Order issued September 15, 2006.

FINDINGS OF FACT


1.
David Mermelstein is the Complainant in this proceeding.  His address is 3615 Heather Road, Huntingdon Valley, PA 15006 (Tr. 10).


2.
Verizon Pennsylvania Inc. is the Respondent in this proceeding.



3.
Mr. Mermelstein desired to obtain DSL service from Verizon for his computer.  He inquired about obtaining that service, but was told he could not obtain Verizon’s DSL service unless he was a Verizon telephone customer (Tr. 10).



4.
On September 29, 2005, Mr. Mermelstein contacted Verizon to switch his local telephone service to Verizon (Tr. 10, 14).



5.
Mr. Mermelstein testified that his request to transfer his local telephone service to Verizon went through a third party verification procedure, and that he again selected Verizon as his local telephone service provider for telephone numbers 215-947-8885 and 215-947-2519 (Tr. 10-11).



6.
During his September 29th contact with Verizon, Mr. Mermelstein was very specific that he was not changing his long distance telephone carrier.  According to Mr. Mermelstein, he made a lot of international calls and his long distance carrier had a rate of seven cents per minute, which was considerably less than the rates of Verizon for long distance service (Tr. 11).


7.
Mr. Mermelstein is disputing his selection of Verizon, on December 19th, as his long distance carrier for international calls.  According to Mr. Mermelstein, there is no indication he was on the telephone line during a portion of the third party verification of the December 19th contact with Verizon (Tr. 11-12).


8.
Referencing the transcript of the third party verification of the December 19th contact with Verizon, Mr. Mermelstein testified that, with respect to the verifier’s inquiry about his selecting Verizon for his international calls, that if he made that selection, he either wasn’t listening or didn’t hear the inquiry, or didn’t understand what was asked (Tr. 12, 17-18).



9.
It is Mr. Mermelstein’s testimony that when he received his next telephone bill he was charged four dollars a minute and that the total amount of the bill was between $200.00 and $300.00 (Tr. 12).



10.
Mr. Mermelstein testified that he immediately contacted Verizon about that bill, complaining that Quest, not Verizon, was to have been his international carrier.  According to Mr. Mermelstein, the Verizon representative agreed with him, transferred him back to Quest, and began processing credits for his international calls (Tr. 12).


11.
Mr. Mermelstein also testified that while the problem with his international calls and carrier and credits was being resolved, there was an unpaid balance on his telephone bills, which he said was approximately $60.00 to $70.00 (Tr. 13).



12.
Mr. Mermelstein also testified that his telephone service was shut off while the problem about his international calls was being resolved and that Verizon told him that the reason for the shut off was the unpaid balance on a telephone bill (Tr. 13).



13.
It is Mr. Mermelstein’s testimony that Verizon informed him or his wife that Verizon would not restore their telephone service until the unpaid bill was paid.  He testified that his wife gave their credit card number to a Verizon representative for payment of the bill, and their telephone service was restored (Tr. 13).



14.
Mr. Mermelstein is no longer a customer of Verizon for his telephone service.  He changed his service provider on May 10, 2006 (Tr. 21).


15.
Mr. Mermelstein had been a customer of Verizon, and established his account on September 29, 2005, for telephone number 215-947-8885 (Tr. 21).



16.
Verizon issued a telephone service suspension notice to Mr. Mermelstein and sent it to him at his address on January 18, 2006.  The notice was sent because the December 10, 2005 telephone bill had not been paid.  That bill was for $63.37 for basic service and $1.05 for non-basic service.  There were no toll charges on the December 2005 bill.  The suspension was for nonpayment of basic charges.  It was unrelated to his dispute over his international toll charges (Tr. 21-22, 23; Verizon Exhibit 1).



17.
Verizon did not receive a payment or contact from Mr. Mermelstein after the suspension notice had been sent.  On January 26, 2006, Verizon suspended his telephone service (Tr. 23).



18.
On January 26, 2006, Verizon received a payment in the amount of $64.42, and restored Mr. Mermelstein’s telephone service the same day (Tr. 23).


19.
Mr. Mermelstein was not billed for any international toll calls until the January 2006 telephone bill, when the amount of the charges was $71.49.  These international toll charges were on his bill because he had selected Verizon as his international carrier on December 19, 2005 (Tr. 23).



20.
On January 20, 2006, Mr. Mermelstein contacted Verizon to question the international toll charges on his bill.  During that call Mr. Mermelstein told Verizon that he did not want Verizon for his long distance carrier because he had better rates with Quest (Tr. 23-24).


21.
On January 20, 2006, Verizon changed Mr. Mermelstein’s long distance carrier back to Quest, and re-rated the charges to the rate he would have been charged by Quest, and issued him a credit of $57.95 on January 20, 2006 (Tr. 24).



22.
Verizon billed Mr. Mermelstein $141.84 for long distance calls on the February 2006 telephone bill, for those long distance calls made before Verizon switched him back to Quest on January 20th (Tr. 24).



23.
Mr. Mermelstein contacted Verizon on February 17, 2006 disputing the long distance charges, as well as the service restoration fee that had been charged for the restoration of his telephone service on January 26th (Tr. 24).



24.
Verizon agreed to re-rate the long distance toll charges, and issued a credit for those calls in the amount of $126.46.  Verizon also adjusted the service restoration fee and removed that from Mr. Mermelstein’s account (Tr. 24-25).



25.
The total amount of the toll charges disputed by Mr. Mermelstein was $213.33 (Tr. 25).



26.
When Mr. Mermelstein established his telephone service with Verizon on September 29, 2005, for number 215-947-8885, he selected Verizon’s Metropolitan Local Calling Plan, which extends a customer’s unlimited local calling area (Tr. 31-32).



27.
At that time, Mr. Mermelstein only had local telephone service with Verizon.  His regional toll and long distance carrier was Quest (Tr. 32).



28.
It is the testimony of Verizon witness Heppner that on December 19, 2005, Verizon changed Mr. Mermelstein’s regional toll and long distance carrier from Quest to Verizon, and that this was done at the request of Mr. Mermelstein (Tr. 32).



29.
According to Verizon witness Heppner, Mr. Mermelstein wanted to change his service to include Verizon’s regional unlimited package, under which customers pay a fixed monthly fee for unlimited regional calls.  To subscribe to that package, Mr. Mermelstein had to change his regional toll carrier from Quest to Verizon.  However, witness Heppner testified that he also changed his long distance carrier to Verizon at the same time (Tr. 32-33).



30.
When a customer contacts Verizon to request a change in the customer’s telephone service, Verizon first determines that the caller is authorized to make the changes on a particular account.  The customer is then connected with a third-party verification (TPV) company to further verify that the customer is authorizing the changes to the phone service, which will include asking the customer to confirm that the customer is authorizing the change.  When the TPV process is completed, Verizon will process the order to make the changes to the customer’s telephone service as requested and verified by the TPV process (Tr. 33).



31.
Verizon followed the TPV procedure with respect to Mr. Mermelstein’s telephone service.  It is standard procedure for customers to be asked if they authorized the TPV process to be recorded.  Mr. Mermelstein gave his authorization for the recording of his TPV contacts (Tr. 34; Verizon Exs. 2 and 3).


32.
According to Verizon witness Heppner, at different times during the TPV Mr. Mermelstein was asked to respond to certain questions by pressing “1” if the answer to the question was affirmative.  It is her testimony that if Mr. Mermelstein had pressed any telephone key other than the one designated to give an affirmative response to each question, the system would have rejected the TPV process, and Mr. Mermelstein would have been instructed to call Verizon’s business office to make any changes to the account (Tr. 39).


33.
It is Verizon witness Heppner’s testimony that since the TPV process proceeded from beginning to end without interruption or rejection, Mr. Mermelstein pushed the key on his telephone giving an affirmative response to each question asked (Tr. 39-40).



34.
It is the testimony of Verizon that the interaction between the TPV system and Mr. Mermelstein constitutes Mr. Mermelstein’s authorization to change his long distance carrier from Quest to Verizon on December 19, 2005 (Tr. 40).



35.
When Mr. Mermelstein contacted Verizon on December 19, 2005, to make changes to his telephone service, a work order for those changes was prepared.  The work order changing his regional toll and long distance carrier from Quest to Verizon was not completed and implemented until after the TPV process was finished (Tr. 40-42; Verizon Ex. 4).



36.
The change in Mr. Mermelstein’s regional toll and long distance carrier from Quest to Verizon was only for his telephone number 215-947-8885.  Quest remained the regional toll and long distance carrier for Mr. Mermelstein’s other telephone number, 215-947-2519 (Tr. 41; Verizon Ex. 4).
DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging that Verizon wrongly changed his regional toll and long distance carrier from Quest to Verizon and shut off his telephone service without notice while a dispute was pending, and requesting that he be compensated for the shut off of his telephone service, and that a penalty be imposed on Verizon, it is clear that Mr. Mermelstein is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



This case presents two distinct issues for resolution.  They are:  (a) whether Verizon, on December 19, 2005, changed Mr. Mermelstein’s regional toll and long distance carrier from Quest to Verizon without proper authorization from Mr. Mermelstein; and (b) whether Verizon suspended Mr. Mermelstein’s telephone service without notice while a dispute was pending.  Each of these issues will be addressed separately.
A.
The Change In The Regional Toll And Long Distance Carriers


There is no dispute between the parties that on September 29, 2005, Mr. Mermelstein contacted Verizon to establish local telephone service for 215-947-8885 and 215-947-2519, and that this request was verified through the TPV process (Tr. 21-23, 31-32; Verizon Ex. 3, at 3-5).



There is, at the least, a disagreement between the parties as to whether Mr. Mermelstein authorized the change in his regional toll and long distance carrier on December 19, 2005.


Mr. Mermelstein questions why he would have contacted Verizon on December 19, 2005, since he was already a Verizon customer.  As to the recording of the TPV that occurred on that date, Mr. Mermelstein testified that he is not sure he was even participating in the TPV until near the end of the process when he gave his birth date (Tr. 11-12, 35-38).


With respect to the disputed contact with Verizon on December 19, 2005, Mr. Mermelstein testified, Tr. 11-12:

Now, there appears to be a second order and a second call, and I have no idea why.  And this is the one that is December 19th.  And I have no idea of how that got generated because I was already a customer, and I see no reason to retransfer.  But on this one, if you listen to the tones, or whatever, after the tones, say your first or last name, and there is no response.  I am not even sure that I was there.  Okay.  And again, I am verifying the choice of Verizon as your local toll, regional toll provider on this number, bla, bla, if it’s correct, press 1.  Your change will apply only to the numbers.  Same language.  Now, this one, on the bottom, sneaks in the words regarding international service.  And I’m not going to lie to you, I was there, and if I pushed the button, I didn’t understand, or didn’t hear, or didn’t listen you know, to what it was about.  (Emphasis added).


Verizon’s evidence is that the establishment of Mr. Mermelstein’s telephone service with Verizon on September 29, 2005, was for local service only, and that Mr. Mermelstein selected Verizon’s Metropolitan Local Calling Plan, which extends a customer’s unlimited local calling area.  According to Verizon witness Heppner, Mr. Mermelstein wanted to change his service to include Verizon’s regional unlimited package, under which customers pay a fixed monthly fee for unlimited regional calls.  To subscribe to that package, Mr. Mermelstein had to change his regional toll carrier from Quest to Verizon.  However, witness Heppner testified that he also changed his long distance carrier to Verizon at the same time (Tr. 31-33).



When a customer contacts Verizon to request a change in the customer’s telephone service, Verizon first determines that the caller is authorized to make the changes on a particular account.  The customer is then connected with a third-party verification (TPV) company to further verify that the customer is authorizing the changes to the phone service, which will include asking the customer to confirm that the customer is authorizing the change.  When the TPV process is completed, Verizon will process the order to make the changes to the customer’s telephone service as requested and verified by the TPV process.  Verizon followed the TPV procedure with respect to Mr. Mermelstein’s telephone service.  It is standard procedure for customers to be asked if they authorized the TPV process to be recorded.  Mr. Mermelstein gave his authorization for the recording of his TPV contacts (Tr. 33-34; Verizon Exs. 2 and 3).



According to Verizon witness Heppner, at different times during the TPV Mr. Mermelstein was asked to respond to certain questions by pressing “1” if the answer to the question was affirmative.  It is her testimony that if Mr. Mermelstein had pressed any telephone key other than the one designated to give an affirmative response to each question, the system would have rejected the TPV process, and Mr. Mermelstein would have been instructed to call Verizon’s business office to make any changes to the account (Tr. 39).



It is the testimony of Verizon witness Heppner that since the TPV process proceeded from beginning to end without interruption or rejection, Mr. Mermelstein pushed the key on his telephone giving an affirmative response to each question asked.  It is also the testimony of Verizon that the interaction between the TPV system and Mr. Mermelstein constitutes Mr. Mermelstein’s authorization to change his long distance carrier from Quest to Verizon on December 19, 2005.  When Mr. Mermelstein contacted Verizon on December 19, 2005, to make changes to his telephone service, a work order for those changes was prepared.  The work order changing his regional toll and long distance carrier from Quest to Verizon was not completed and implemented until after the TPV process was finished.  The change in Mr. Mermelstein’s regional toll and long distance carrier from Quest to Verizon was only for his telephone number 215-947-8885.  Quest remained the regional toll and long distance carrier for Mr. Mermelstein’s other telephone number, 215-947-2519 (Tr. 39-42; Verizon Ex. 4).



In addition to the testimony of its witness Heppner, Verizon also submitted a copy of the recording of the TPV from December 19, 2005, as well as a transcript of that recording (Verizon Exs. 2 and 3).  Pages one and two of its Exhibit 3 pertain to the disputed December 19, 2005 telephone service change contact, and headed “Recording for Regional Toll and Long Distance Service.”  Approximately two-thirds toward the bottom of page one is the following exchange:

[live woman rep] “Thank you for holding and I do apologize for the hold.  I now have you ready for the third party verifier [man’s voice says “ok”] and its just gonna verify you did allow us to put your toll and the long distance to Verizon [man’s voice] “yeah.  Ok.”

[male voice] “OK”

[live rep] “I’ll drop off for your privacy and as long as you stay on the line till the system says goodbye, everything will process for you ok”

[male voice] “Ok”

[live rep] “Thank you and I’ll drop off for your privacy and thank you for calling Verizon”

[male voice]  “uh-hum” [tone]

Mr. Mermelstein did not present any testimony tending to suggest that he was not the “male voice” heard (Verizon Ex. 2) during the discussion with the Verizon service representative, and as transcribed on page one of Verizon Ex. 3.



There is a point in the TPV process where the customer is requested by the verifier to state his name.  As Mr. Mermelstein noted, he did not state his name at that point.  However, as Verizon noted, there is an audible “sigh” at that stage of the TPV process.  After that sigh, the customer was first asked to verify that the person on the line was authorized to make changes to the telephone account.  The caller was then asked to verify the choice of Verizon as the local toll/regional toll provider for 215-947-8885.


After that choice was verified by the customer, the TPV then proceeded, as follows:

Your change will only apply to the numbers that you have requested and only one local toll/regional toll provider may be selected per telephone number.  I am now verifying the choice of Verizon long distance as your long distance provider, which covers all your domestic and international long distance calls, on 215-947-8885…

The TPV process then requests the customer to state his/her birth day.  Mr. Mermelstein readily acknowledges that he is the person whose voice is heard responding to that prompt.  However, he contends that he does not know at what point he connected to the TPV.



It is my opinion, with respect to the issue of the change in his long distance carrier that the evidence presented by Verizon is, at the least, co-equal in value and weight to the evidence presented by Mr. Mermelstein, and sufficient to rebut any prima facie evidence he might have presented.  Accordingly, it must be concluded that, as to this issue, Mr. Mermelstein has failed to satisfy the burden of proof.

B.
Suspension of Mr. Mermelstein’s Telephone Service


In his complaint, Mr. Mermelstein alleged that Verizon had shut off his telephone service without notice.  With respect to the suspension of his telephone service, Mr. Mermelstein testified (Tr. 12-13) that:
…the next bill that I got had charges, and I don’t remember the exact numbers, and I am sure that the Verizon people there can confirm it, but we were being charged four dollars a minute instead of seven cents a minute for my international calls.  And the bill was two hundred some odd dollars, three hundred dollars, some ridiculous number.  But, of course, I called in, and I complained, and I said, I wasn’t supposed to be pushed over on to your service, I’m supposed to be with Quest.  Immediately, they put through the credits.  Immediately they transferred me back to Quest.  There was no fight; there was no, well, you signed for it.  This is only being brought up now that I have lodged a complaint.  You know, when I contested these charges, the ones that I spoke to on the phone acknowledged that it wasn’t supposed to be.  And again, it was seamless, you know, here’s your credit.  I’m sorry, you know, boom, boom, boom.  While we are doing all of this, there is an unpaid balance until everything is resolved, and we are working on all the credits and whatever, and my phone service is disconnected.  They completely shut the service off.  I mean the bill was 60 or 70 dollars.  I mean, we’re not talking about six or seven hundred dollars or a thousand dollars.  It’s $67 and they knock the service off.  And we call and complain, and they say you have an unpaid bill.  And I say, well, it’s being repaired by your credit department, check with your credit department, there’s all kinds of credits coming through.  We don’t have a record of that, and until you make a payment, we’re not putting you back on.  So, as a result, my wife was coerced into giving her credit card and we got our service restored. … (Emphasis added).


Verizon’s evidence is that, on January 18, 2006, it sent a service suspension notice to Mr. Mermelstein because his December 10, 2005 bill for local service in the amounts of 
$63.37 for basic service and $1.05 for non-basic service had not been paid.  There were no toll charges on Mr. Mermelstein’s December 2005 telephone bill (Tr. 21-23; Verizon Ex. 1).  According to Verizon, it did not receive a payment or contact from Mr. Mermelstein after it sent the suspension notice, and Verizon suspended his telephone service on January 26, 2006.  Verizon received the payment of $64.42 the same day and restored his telephone service on January 26, 2006 (Tr. 23).  



Verizon witness Dascher acknowledged that Mr. Mermelstein did contact Verizon on January 20, 2006, to dispute the long distance toll charges appearing on his January 2006, telephone bill.  Verizon transferred Mr. Mermelstein back to Quest for his long distance carrier on January 20th, and re-rated the long distance charges on his January 2006 telephone bill, at the rate he would have been charged by Quest.  This resulted in Verizon giving Mr. Mermelstein a credit of $57.95.  Additionally, Verizon gave Mr. Mermelstein a $121.46 credit for those long distance calls made before Verizon switched him back to Quest on January 20, 2006.  Verizon also gave Mr. Mermelstein a credit for the $22.00 service restoration fee.  According to Verizon, the total amount of the long distance charges Mr. Mermelstein was disputing was $213.33, and that it had given him credits for such charges in the amount of $179.41 (Tr. 24-25).


In response to Verizon’s evidence concerning that the January 20, 2006 contact pertained solely to the long distance toll charges, Mr. Mermelstein stated (Tr. 28-29), that:

MR. MERMELSTEIN:  That’s where the testimony stands.  I called to complain about the entire bill.  She is characterizing it as only being the toll charges, but the entire bill needed to be readjusted because there are taxes.  There are federal taxes, there are state taxes, and that will all change once all those numbers change.  I didn’t know how much to pay.  And I don’t think it’s fair for her to characterize it, because as a consumer, I don’t know how they make their adjustments.  I don’t know how they make their billing.
JUDGE MEEHAN:  I understand.

MR. MERMELSTEIN:  I am just trying to say when I called, I called to complain on the 20th, so it is well before the 26th, and I was expecting an adjusted bill.  I did not receive an adjusted bill.  They closed off the account.  I don’t think it’s proper.  Something is under dispute.



Both Mr. Mermelstein and Verizon agree that he contacted Verizon on January 20, 2006.  According to Verizon that contact was limited to Mr. Mermelstein complaining about the long distance toll charges on his January 2006 telephone bill, while Mr. Mermelstein contends he was disputing the entire January 2006 telephone bill.


However, Verizon’s evidence is that Mr. Mermelstein’s telephone service was suspended, on January 26, 2006, for non-payment of his December 10, 2005 telephone bill for basic and non-basic services.  Mr. Mermelstein did not contest Verizon’s evidence that a service suspension notice had been sent to him on January 18, 2006, by Verizon concerning the non-payment of his December 10, 2005 telephone bill.



With respect to the duties of the parties when disputes are pending, Section 64.171 of the Commission’s regulations pertaining to standards and billing practices for residential telephone service, 52 Pa. Code §64.171, generally provides that pending the resolution of a dispute, the disputing party shall be obligated to pay the portion of the bill which is not honestly disputed.  In my opinion, Mr. Mermelstein’s call to Verizon on January 20, 2006, cannot constitute a dispute of his December 10, 2005 telephone bill.  As he testified (Tr. 12-13), the next bill that he got [after the disputed December 19, 2005 contact] contained charges for international calls, at the rate of $4.00 per minute, so he contacted Verizon to complain about the long distance toll charges.  Also, the December 10, 2006 telephone bill was limited to charges for basic and non-basic service, and this bill was issued prior to the date his long distance carrier was changed.  There is no basis on this record for concluding that Mr. Mermelstein’s December 10, 2005 telephone bill would have been affected by any adjustment to his January 2006 telephone bill for credits for long distance toll charges.


Based on my review of the record, it is my opinion that Verizon presented sufficient evidence to rebut any prima facie case on this issue that Mr. Mermelstein may have established.  Accordingly, it must be concluded that he has failed to satisfy the burden of proving that Verizon improperly shut off his telephone service without notice and during the pendency of a dispute.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this telephone billing and service complaint proceeding are properly before the Commission.



2.
Mr. Mermelstein, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Mermelstein failed to satisfy the burden of proving that Verizon switched his long distance carrier without his authorization.



4.
Mr. Mermelstein failed to satisfy the burden of proving that Verizon suspended his telephone service without notice during the pendency of a dispute.



5.
Mr. Mermelstein’s complaint should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of David Mermelstein against Verizon Pennsylvania Inc., at Docket No. C-20066448, is dismissed for the failure to satisfy the burden of proof.

Date:  November 6, 2006



[image: image1.png]bert P. Meehan
Administrative Law Judge
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