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F-01851531
              v.

PECO Energy Company
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions
 of Mayretta Wilson-Thomas (Complainant), filed on July 15, 2006, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut, which was issued on June 30, 2006, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Reply Exceptions on July 31, 2006.  The Complainant filed Exceptions to PECO’s Reply Exceptions on August 11, 2006.  A party has the right to file Exceptions under 52 Pa. Code §5.533, and the right to file Reply Exceptions under 52 Pa. Code § 5.535.  However, there is no regulatory provision for Exceptions to Reply 
Exceptions; accordingly, the Complainant’s response to PECO’s Reply Exceptions will not be considered.
History of the Proceeding



On January 13, 2006, the Complainant filed a Formal Complaint (Complaint) against PECO, and alleged that the final balance from her prior address in Harleysville, Pennsylvania, which was transferred to her current account, reflected charges that were too high.  She also claimed that she had received only one bill (for the period September 11 to September 24, 2002, in the amount of $155.95) while living at the prior address and that PECO refused to provide her with copies of the bills for the period of time that she lived there.


The instant Complaint is an appeal of a Decision of the Commission’s Bureau of Consumer Services (BCS), issued on December 12, 2005, at Case Number 1851531.  By way of that decision, the BCS found that PECO properly transferred the balance from the Complainant’s prior address to her current account.  The BCS determined that the Complainant’s account balance from her prior address was $1,644.17.
  The BCS established a monthly payment arrangement amount of $129.00 per month which was comprised of the Complainant’s regular budget amount of $79.00 plus an additional $42.00 to be applied toward the then-current arrearage of $2,482.39.  




On February 22, 2006, PECO filed an Answer that denied the material allegations of the Complaint.  PECO explained that a field investigator had conducted a field visit on December 27, 2002, at the prior address.  During this visit the field investigator took readings which verified the billing was correct.  His findings were discussed with the Complainant.  PECO further stated that on January 2, 2003, the Complainant requested that service at her prior address be discontinued.  The final unpaid balance was $1,644.17.  On January 11, 2005, the Complainant initiated service under her name at her current address, and her unpaid balance was transferred to her current account.  PECO reiterated that the Complainant’s bills were correct as rendered. The Complainant has not made the payments as directed by the BCS.  No payments for service at the prior address have been made.  No payments for service at the current address have been made since the account was initiated on January 11, 2005 through the date of the hearing on April 26, 2006.
On April 26, 2006, an evidentiary hearing was held before the ALJ.  The Complainant appeared pro se, and PECO was represented by counsel.



On June 30, 2006, the ALJ issued an Initial Decision wherein she recommended that the Complaint be dismissed for the failure of the Complainant to satisfy her burden of proof.  As previously stated, the Complainant filed Exceptions to the Initial Decision on July 15, 2006, and PECO filed Reply Exceptions on July 31, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made thirty Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


Since January 19, 2005, PECO has been providing residential electric and gas service to the Complainant at her current address in Ambler, Pennsylvania.  From September 11, 2002 through January 2, 2003, PECO provided residential electric service to the Complainant at her prior address in Harleysville, Pennsylvania.  (Tr. at 6).  
The Complainant argued that she received a bill for electric service for the period ending September 26, 2002, at her prior address, but that she received no further bills.  (Tr. at 7).  The Complainant also disputed the amount PECO billed her for the service provided at her prior address, stating that she could not have used that amount of electricity in the four months she lived there.  The Complainant stated that:  Her prior residence was a big house and everything was electric; that she and three other adult family members lived in the house; that there were two heat pumps for the house (apparently one of the heat pumps was not functioning, but the other heat pump was); and that she understood that the meter readings were actual readings, not estimated readings.  (Tr. at 6-11).
On December 27, 2002, a PECO field representative conducted a field visit at the Complainant’s prior address.  During that visit the meter number was verified, and the meter reading was verified by the fact that the meter reading taken by the field representative on December 27th was higher than the meter reading taken in November.  A drop load and a passing meter test were also performed.  These tests indicated that the meter was functioning correctly.  The representative noted that the only heat pump that was operating was the smaller capacity heat pump that heats the third floor of the house.  Also, the electric oven was on, and it appeared it was being used to heat the house.  (Tr. at 16-19).  The field representative discussed his findings with the Complainant.  In addition, a written report, dated January 21, 2003, was sent to her.  (I.D. at 5).

The ALJ found that an account statement for the prior address for the period September 11, 2002 through January 2, 2003, was provided to the Complainant on April 13, 2006.  (I.D. at 5; PECO Exh. 1).  The account statement shows that all bills for residential electric service at the prior address were based on actual meter readings.  (I.D. at 5; PECO Exh. 1).  As noted, the final balance for service provided to the prior address was $1,644.17, which was transferred to the Complainant’s current account on or about January 19, 2005.  (I.D. at 5; PECO Exh. 1; PECO Exh. 2).  
The ALJ also found that no payments for service to the prior address were made.  (I.D. at 5; PECO Exh. 1).  In addition, no payments for service at the current address were made from the January 2005 initiation of the account through the date of the hearing on April 26, 2006.  (I.D. at 6; PECO Exh. 2).  The ALJ noted that the Complainant apparently is not unable to pay for the service she uses, as shown by the fact that the BCS-ordered payment arrangement was not mentioned in the Complaint; she is simply unwilling to do so.  (I.D. at 6, footnote 3).


The Complainant contended that she did not receive any bills for service after receipt of the September 2002 bill, and that she did not receive the field visit report.  The ALJ concluded that, if true, it was not PECO’s fault that the Complainant had problems with receiving mail at the prior address.  (I.D. at 10).  In addition, PECO testified that none of the billing statements or the field visit report had been returned.  (Tr. at 32).  Documents mailed to a party’s last known address and not returned by the post office are presumed to have been received.   Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth 1994).  
The ALJ concluded that the Complainant failed to meet her burden of proving that she did not receive her bills or the field investigator’s report or that she was overbilled at her prior address.  The Complainant failed to establish that PECO violated any provision of the Public Utility Code, any Commission order or any Commission regulation.  (I.D. at 11).  Therefore, the ALJ recommended that the Complaint be dismissed.  (I.D. at 10 and 11).  
In her Exceptions, the Complainant restates many of the same arguments that were raised in her Complaint or makes statements not supported by the record.  The Complainant still expects PECO to provide her with a copy of each bill that she claims she did not receive.  She states that she is of the strong opinion that all companies have this type of information on microfiche.  (Exc. at 2 and 3).  Unfortunately this is not so.  There are no microfiche copies of past bills.  PECO keeps a monthly summary of usage and charges, but it can not reproduce copies of the actual billing statements.  The Complainant reiterates that she believes that she could not have used the amount of electricity for which she was billed at her prior address.  In reply, PECO states that the evidence presented on the record shows accurate, actual meter readings from the Complainant’s meter.  PECO avers that the electric usage is consistent with alternative heating sources, including the third-floor heat pump and the oven, which were observed as being in use for heat during the field visit on December 27, 2002.  PECO contends that the Complainant’s Exceptions contain no new evidence or relevant facts that would materially change the evidence presented at the hearing in this matter.  (R. Exc. at 3).


We agree with PECO.  Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We note that in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that: (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  In this instance, there is no allegation that a particular bill was incorrect.  Rather the Complainant is challenging all of the bills for service provided to her prior address.  Therefore, a Waldron analysis is not only inappropriate, but almost impossible to apply because there is no history to compare with a disputed bill.  The only factor of any relevance is the potential for use, and the evidence established that there was the potential for usage of the billed electricity.  Consequently, we find that the Complainant did not establish a prima facie case of overbilling pursuant to Waldron.  
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Mayretta Wilson-Thomas to the Initial Decision of Administrative Law Judge Marlane R. Chestnut are denied consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut is adopted, consistent with this Opinion and Order. 



3.
That the Complaint of Mayretta Wilson-Thomas against PECO Energy Company is dismissed. 



4.
That Mayretta Wilson-Thomas shall pay to PECO Energy Company her current monthly budget bills as they become due, and the overdue balance owed to PECO Energy Company within sixty (60) days of the date that this Opinion and Order is entered.


5.
That if Mayretta Wilson-Thomas fails to keep the payment schedule stated in this Order, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 14 of the Public Utility Code and Chapter 56 of the Commission’s Regulations.
 

6.
That this proceeding be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: November 30, 2006
ORDER ENTERED:  December 1, 2006
	�	PECO received a copy of the Complainant’s Exceptions by Certified Mail on July 25, 2006; therefore, PECO’s Reply Exceptions, filed on July 31, 2006, are timely filed.


	� 	The BCS decision contained a ministerial discrepancy in identifying the amount as $1,664.17.
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