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  C-20066215
             v.

National Fuel Gas Distribution Corporation
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Julio C. Reyes (Complainant), filed on September 22, 2006, to the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff, which was issued on September 6, 2006, in the above-captioned proceeding.  Reply Exceptions were filed by National Fuel Gas Distribution Corporation (NFGD or Company) on September 25, 2006. 
History of the Proceeding



On April 13, 2006, the Complainant filed a Formal Complaint (Complaint) against NFGD wherein he alleged that he has been overcharged for gas service due to a leaky gas meter and incorrect meter readings.  The Complainant requested that the Commission review his service and meter history since the day his meter was first installed.  The Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint.  By that Decision, which was issued on March 24, 2006, at BCS Case No. 2026304, the BCS determined the Complainant is responsible for paying the back bill and dismissed the dispute.  
On May 8, 2006, NFGD filed an Answer to the Complaint in which it admitted that an employee did in fact write down the Complainant’s meter reading incorrectly, but denied each of the Complainant’s other allegations.  NFGD noted that its records show that the first and only contact from the Complainant regarding a gas leak occurred on December 5, 2005.  The Company averred that it responded to that contact the same day, discovered a leak at the meter inlet and replaced the Complainant’s meter.  
On July 25, 2006, a hearing was held before ALJ Gesoff.  The Complainant appeared pro se, and NFGD was represented by counsel.  


On September 6, 2006, the ALJ issued an Initial Decision dismissing the Complaint for the failure to satisfy the burden of proof.  The Complainant filed Exceptions to the Initial Decision on September 22, 2006.  NFGD filed Reply Exceptions on September 25, 2006.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).



The ALJ made twenty Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
In his Initial Decision, the ALJ found that the account in question is a commercial account and that the Complainant resides on the second floor of his building when he is in Erie.
  The ALJ also found that the businesses renting the Complainant’s building failed and the Complainant has maintained the utilities there to protect the building’s structure.  (Findings of Fact Nos. 1 and 2).  The ALJ noted that the Complainant contacted NFGD about having his meter changed or tested on March 17, 2005, and on April 18, 2005, and that NFGD changed the meter on May 16, 2005.  The new meter was set to a reading of 00000.  (Findings of Fact Nos. 9, 10 and 11).  Additionally, the ALJ found that the first time the Complainant contacted NFGD about smelling an odor of gas was on December 5, 2005, and that NFGD changed the meter again and measured the actual reading to be 00880, but that its service person incorrectly wrote down the old meter reading as 00088.  (Findings of Fact Nos. 12, 13 and 14).  The ALJ noted that when NFGD discovered this error, it adjusted the Complainant’s account based on the correct meter reading and sent him an adjusted bill for the previously unbilled service in accordance with the Commission’s regulations.  (Finding of Fact No. 16).  
The ALJ concluded that there was nothing in the record to suggest that NFGD’s response was lacking in any way, or that NFGD was negligent in responding to the Complainant’s call about his gas leak.  He also concluded that NFGD discovered a gas leak on the inlet side of the meter and that nothing indicated that the meter itself was faulty.  The ALJ further concluded that NFGD verified the correct meter reading for the Complainant and that the Complainant provided no evidence that NFGD’s charges or estimated billings were fraudulent.  The ALJ concluded that the Complainant did not demonstrate that NFGD violated any law which the Commission has jurisdiction to administer, or any regulation or order of the Commission.  Therefore, the ALJ dismissed the Complaint.  (I.D. at 6-12).
In his Exceptions, the Complainant essentially reiterates his Complaint that NFGD is using inaccurate and misleading information and that his meter was leaking because of a physical hole.  The Complainant requests one more chance to have a face-to- face hearing with NFGD, and requests that a physical review of the meter be performed by an independent organization.  The Complainant states that the PUC should be able to schedule a hearing in person with all the people involved participating in the hearing and that we also should review the meter in person to be sure that nobody has tampered with it.   (Exc. at 1-2).  
In reply, NFGD first notes that the Complainant’s request for a “face-to-face” hearing is untimely since the telephonic hearing in this case already was held and the Complainant should have made this desire known prior to that hearing.  The Company points out that the Complainant could have subpoenaed any witness he desired for the telephonic hearing and could have sought reasonable discovery regarding the meter in question prior to the hearing.  NFGD avers that the majority of the Complainant’s Exceptions do not appear to be in disagreement with any part of the Initial Decision but rather a restatement of the facts and a reassertion of his Complaint.  Furthermore, NFGD maintains that the Complainant misconstrues the record, as there is no evidence to support his statement that there was a “hole” in the meter.  To the contrary, NFGD alleges that the record supports the ALJ’s finding that the meter itself was functioning properly.  (R. Exc. at 1-3).  


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We find that the Complainant failed to meet his burden of proof in this matter, and his Exceptions are not supported by record evidence.  We also find that the Complainant’s Exceptions fail to raise any improper conduct by NFGD.   
Conclusion


Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision which dismisses the Complaint; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Julio C. Reyes to the Initial Decision of Administrative Law Judge Larry Gesoff are denied. 

2.
That the Initial Decision of Administrative Law Judge Larry Gesoff in the above referenced proceeding is adopted to the extent consistent with this Opinion and Order. 



3.
That the Complaint of Julio C. Reyes against National Fuel Gas Distribution Corporation is dismissed. 


4.
That this proceeding be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: December 7, 2006

ORDER ENTERED:  December 8, 2006
	�	At the time of the hearing the Complainant’s address was 16002 Dearborn Street, North Hills, CA 91343.  (Finding of Fact No. 1).
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