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HISTORY OF THE PROCEEDING


On August 2, 2006 Eleanor Ruta filed a formal complaint with the Commission against Duquesne Light Company (Duquesne Light) alleging that Duquesne Light moved a pole on the sidewalk outside her residence.  Ms. Ruta requests a Commission order directing Duquesne Light to move the pole back to its original location.  Duquesne Light answered the complaint on August 31, 2006.  A mediation review resulted in the Commission scheduling the case for hearing on October 18, 2006.  



At the scheduled hearing, Ms. Ruta appeared and represented herself.  She and her sister, Rubina Ruta testified.  Ms. Ruta sponsored six photographic exhibits which were admitted into the record.  Regina M. Sestak, Esquire, represented Duquesne Light.  Duquesne Light presented three witnesses and sponsored ten exhibits which were admitted into the record.  The three witnesses are: Robert Strack, Construction Supervisor; Charles Ray, Manager of Duquesne Light’s Preble Service Center; and Stacy Palm, Regulatory Analyst.


The record in this proceeding, which consists of sixteen exhibits and a 72-page transcription of the notes of testimony, closed on November 1, 2006 per notation on the OALJ Hearing Report form.  The parties did not file briefs.

FINDINGS OF FACT

1. Eleanor Ruta and her sisters Rubina and Theresa reside at 1211 Fulton Street, Pittsburgh, PA 15233.  Eleanor Ruta is the ratepayer responsible for the residential account at that address.  Their residence is over what used to be a grocery store but which is now empty and boarded up.  Tr. 7-9, 15-16.
2. In 2006 Duquesne Light undertook a project to upgrade the electric service to Conroy Elementary School from 4,000 volt service to 13,200 volt service.  Tr. 26.
3.  In connection with the Conroy Elementary School project, Duquesne Light replaced 17 poles, one of them a pole located on the corner of Fulton and Stedman Streets.  The pole was located outside the Ruta residence and was placed in service at least 41 years ago.  Tr. 28-29.  
4. Attached to Duquesne Light’s old pole on the corner of Fulton and Stedman Streets were Duquesne Light wires energized at 4,000 volts, a TV cable and a telephone cable.  The 4,000 volt wires passed over the roof of the residence.  The TV cable and the telephone cable were located 8 inches to a foot outside a second floor window.  Duquesne Light’s secondary wire energized at 220 volts was within an arm’s reach of the window.  Tr. 25-27. 

5. The Commission’s regulation at 52 Pa. Code §57.194(b) requires electric distribution companies such as Duquesne Light to “install, maintain and operate its distribution system in conformity with the applicable requirements of the National Electrical Safety Code.”  Tr. 27-28. 

6. Robert Strack, Duquesne Light’s construction supervisor, decided that the pole to which was attached Duquesne Light’s 4,000 volt line had to be moved to comply with the National Electrical Safety Code (NESC).  He asked his supervisor, Charles Ray, to view the line.  Tr. 28-29. 
7. When a customer calls Duquesne Light with an emergency which needs to be addressed immediately, which Duquesne Light calls a “trouble call,” Duquesne Light issues a trouble ticket and sends it to the center which handles the situation.  Tr. 55.

8. Rubina Ruta called Duquesne Light at 10:26 a.m. on June 6, 2006 stating that the pole was directly in front of her house and wanted to know why it was not put back in the same place.  Duquesne Light issued a trouble ticket.  Duquesne Light’s troubleshooter went to the site and checked the pole.  He determined that he could not deal with the situation and transferred it to the correct department.  As a result, Mr. Strack went to the site and spoke with the Rutas.  Tr. 59-60; DLC Exs. 6-7. 

9. Eleanor Ruta called Duquesne Light about the pole at 9:23 a.m. on June 7, 2006.  She asked for a call back before 10:00 a.m.  Ms. Ruta called again about one hour later, indicating she had a problem with street lighting.  Duquesne Light issued a trouble ticket at 10:32 a.m. indicating that Ms. Ruta wanted Mr. Strack to call her and have the pole moved back to its original location.  Tr. 61-62; DLC Exs. 8-9.

10. Duquesne Light received more calls from the Rutas about the pole.  Duquesne Light’s records do not indicate that it ever indicated that the new pole could be moved back to the location of the old pole.  Tr. 62-64.
11. On June 6, 2006 Mr. Strack discussed the prospective pole location with Rubina Ruta.  On June 7, 2006 Mr. Ray accompanied Mr. Strack and explained that Duquesne Light had to move the pole because of National Electrical Safety Code (NESC) guidelines regarding the placement of power lines.  He also explained that Duquesne Light would be able to move wires away from the building to allow fire access to the second floor and to move the secondary and TV cable and telephone wires away from window level along Stedman Street.  Tr. 29-30, 49-50, 52-53.

12. Exhibit C-1 is a photograph showing the original pole, with the Stedman and Fulton Street signs attached to it, and the newly-located pole.  Tr. 11-12.  Exhibit C-2 shows both poles at a higher elevation.  Tr. 12.  Exhibits C-3 and C-4 show the new pole with an object dangling from the lowest wire on the pole.  Tr. 12.  Exhibit C-5 shows that at the base of the new pole there is a space between the pole and the cement.  Tr. 13.  Exhibit C-6 shows the patch of cement covering the location of the old pole.  Tr. 13.  Exhibit C-7 shows writing on newly-laid cement near the new pole.  Tr. 14.   DLC Ex. 5 shows the new pole and a patch of cement covering the location of the old pole.  A curb cut for wheelchair access is located between the new pole and the location of the old pole.  
13. Rubina Ruta pointed out that all of the poles on Fulton Street are on the street side of Fulton Street whereas the pole outside her residence is on the building side of the street.  Tr. 23.

14. The original pole had a crossarm, meaning there was an arm on either side of the pole horizontal to the ground.  Because of the crossarm, wires on one side of the pole went over the roof of the Ruta residence and the cables on the other side of the pole were near the windows of the Ruta residence.  Duquesne Light installed sidearms on the new pole.  This allowed Duquesne Light to move the wires further away from and five feet higher over the roof of the residence and to move the TV and telephone cables further away from the side of the residence.   The street light attached to the new pole is about three feet closer to the sidewalk of Fulton Street but provides adequate lighting in the area.  To keep the new pole in the same location as the old pole and still move the wires and cables would have required guy wires to be attached to the pole.  Duquesne Light began the work to remove the pole at Fulton and Stedman Streets in June 2006 and completed the project bringing higher voltage electric service to Conway school in August 2006.  Tr. 34-39, 50-52; DLC Ex. 1.  
15. Duquesne Light applied a temporary cement patch at the previous pole location.  It will replace the entire slab and the access ramp around the middle of November 2006 when Duquesne Light makes final repairs at the corner of Fulton and Stedman Streets.  DLC Exhibit 5 shows the condition of the sidewalk before Duquesne Light patched it with cement.  Exhibit C-5 shows the condition of the sidewalk after Duquesne Light patched it with cement.  Tr. 31, 40-41, 50-51; DLC Ex. 5; Ex. C-5.

16. Rubina Ruta testified that an entrance to the cellar of the building used to be located on the Stedman Street side of the building, but her father closed it up.  Produce used to be piled near the entrance and she is concerned that the pole would be in the way of doing this again if she and her sisters sell the building.  Tr. 17; Ex. C-4. 

17. Mr. Strack testified that DLC Exhibit 4 shows that the new pole is not near the doors which go down to the cellar.  The entrance is cemented over now and if the cement were removed the new pole location would not interfere with the doors or with stacking produce on the sidewalk near the doors.  Tr. 32.

18. Rubina Ruta testified that she is afraid to walk under the item dangling from the wire of the new pole so she goes out onto the street to avoid it.  Tr. 17-18.  
19. The dangling item is a telephone company facility which the telephone company will connect in the future.  When Duquesne Light installs a new pole it ties the telephone company facilities in temporarily.  Tr. 31-32.

20. Rubina Ruta testified that the new pole is too close to her residence.  While she can walk between her residence and the pole, it looks like the top of the pole is six inches from her residence.  Tr. 20-21.
21. Mr. Strack testified that the new pole is located about 3 ½ feet from the Ruta residence because it is on the edge of the sidewalk on Stedman Street.   Tr. 33, 39-40; DLC Exs. 1, 4. 

22. Rubina Ruta testified that she was in a wheelchair once and was able to use the curb cut for access with the original pole location.  She stated that the access is about the same with the new pole location.  Tr. 22-23.

DISCUSSION

 Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof. 66 Pa. C.S. §332(a).  In this proceeding, Ms. Ruta has requested that the Commission direct Duquesne Light to move the relocated pole back to its original location.  Because Ms. Ruta seeks relief from the Commission, she has the burden of proof in this proceeding.

The Pennsylvania Supreme Court has held that the term “burden of proof” imparts a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1995).  “Preponderance of the evidence,” in turn, means that one party has presented evidence that is more convincing, even by a small amount, than the evidence presented by the other side.  If the evidence is co-equal, the party with the burden of proof loses.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1987); Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704. “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).  

Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  See also, 52 Pa. Code §5.21(a).



Ms. Ruta has not met her burden of proof.  Duquesne Light’s actions regarding the relocation of the pole outside her residence were reasonable and within the requirements of the Commission’s regulations which require Duquesne Light to install and maintain its facilities in conformity with the NESC.  Finding of Fact No. 5.


The old pole had crossarms, the result of which was that Duquesne Light’s 4,000 volt line, attached to one of the crossarms, crossed over the roof of the Ruta residence.  Attached to the other crossarm were Duquesne Light’s 220 volt secondary wire, a TV cable and a telephone cable, all within arms-length reach of the second story windows of the Ruta residence along Stedman Street.  Finding of Fact No. 4.  As part of the Conroy Elementary School service upgrade, Duquesne Light replaced 17 poles.  One of them was the pole outside the Ruta residence because it did not comply with NESC requirements.  Finding of Fact No. 6.



Duquesne Light informed the Rutas of the need for the pole relocation.  Finding of Fact Nos. 8-11.  By putting sidearms on the new pole, Duquesne Light was able to move the 4,000 volt line from over the roof of the Stedman residence and to move the 220 volt secondary, the TV cable and the telephone cable further from the residence.  Finding of Fact Nos. 11-12, 14.  The sidewalk patch Duquesne Light made was temporary and was to be fixed by mid-November 2006.  Finding of Fact No. 14.  



The new location of the pole makes it easier to use the wheelchair accessibility ramp because it is no longer at the street-side corner of the ramp.  This is demonstrated in the photograph which is DLC Ex. 5.  In addition, Rubina Ruta testified that access to the ramp is about the same with the new pole location.  The new pole is at least 3 ½ feet from the Ruta residence, so travel on the sidewalk is not hampered.  This is also demonstrated in DLC Ex. 5.  In addition, I accept Mr. Strack’s testimony that the location of the new pole will not prevent the doors leading to the basement from being reopened and used and will not prevent produce from being stacked on Stedman Street.  Finding of Fact Nos. 16-17.  This is also demonstrated by the photograph which is DLC Ex. 4.


The street lighting afforded by the new pole is adequate.  Finding of Fact No. 14.  Because the new pole has sidearms it was necessary to relocate it away from the Fulton Street side of the sidewalk.  Keeping the pole in its old location would have required the use of guy wires.  Finding of Fact No. 14.  This would have been more obstructive than the solution Duquesne Light employed.  Finally, the item dangling from a wire on the new pole is a telephone facility which the telephone company will connect in the future.  Finding of Fact Nos. 18-19. 



Complainant did not demonstrate that Duquesne Light did anything in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  Duquesne Light responded to calls from the Rutas about the pole in a timely and reasonable manner.  Finding of Fact Nos. 6-11.  They gave complete explanations of why the pole had to be relocated.  Duquesne Light’s relocation of the pole resulted in the Ruta residence receiving electric service in a more safe and adequate manner than was provided by the old pole.


Because Complainant did not meet the burden of proof her complaint is dismissed in the order below.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.



2.
Complainant has not demonstrated that Duquesne Light did anything in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  


3.
Duquesne Light moved the pole located outside Complainant’s residence to comply with the NESC and so that it could provide safe and reasonable service.



4.
Duquesne Light responded adequately to Complainant’s inquiries about the pole location and gave adequate explanations about the need for the relocation.



5.
Complainant has not met her burden of proof.

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the Complaint of Eleanor Ruta against Duquesne Light Company at Docket No. C-20066667 is dismissed for failure to meet the burden of proof.



2.
That the docket in this proceeding be marked closed.

Dated:  November 15, 2006
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