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Administrative Law Judge

HISTORY OF THE PROCEEDING
On March 22, 2006, Kevin Carter (Complainant) filed a formal complaint (complaint) against Philadelphia Gas Works (Respondent) alleging that he believes he was overcharged in the amount of $400.00.  In support of his complaint he claims that: (1) he wasn’t billed according to his payment agreement; (2) his meter has never been changed; and (3) his bills are too high when compared to his usage.  On April 12, 2006, Respondent filed an answer denying the material allegations in the complaint.

By Hearing Notice dated April 18, 2006, the parties were notified that a hearing was scheduled for June 20, 2006.  On April 24, 2006, I issued a Prehearing Order that informed the parties of certain procedural rules that would be followed in this case.  
The hearing was held as scheduled.  Complainant appeared pro se and testified.  Andre Dasent, Esq. appeared on behalf of Respondent.  Respondent presented the testimony of Lucille Coleman, a customer review officer for Respondent.  Respondent introduced two exhibits, both of which were admitted into evidence.  
The hearing transcript consists of seventy pages.  The record closed on July 20, 2006. 
FINDINGS OF FACT
1.
Complainant is a residential gas heating customer of Respondent who takes service at 1430 South 19th Street, Philadelphia, PA 19146.  Tr. 6-7.
2.
Complainant was enrolled in Respondent’s Customer Responsibility Program (CRP) from June 16, 1997 to June 28, 2004, at which time he became ineligible.  Tr. 47, 51.

3.
After Complainant was discharged from CRP, he received regular bills. Respondent did not bill him for usage previously discounted while he was enrolled in CRP.  Tr. 56.

4.
Complainant resides in a row house with four bedrooms and two bathrooms.  His gas appliances include a furnace, water heater and stove.  Tr. 26-27.

5.
Complainant resides with his thirty year old nephew.  Tr. 25.

6.
Complainant works 12 hours a day, except Sundays, for a medical emergency ambulance service.  Tr. 18, 22.

7.
Complainant’s nephew is in the home except when he receives dialysis treatment for approximately six hours a day on Tuesday, Thursday and Saturday.  Tr. 26.

8.
On January 4, 2006, Complainant and Respondent entered into a settlement agreement which provided among other things that: (1) “in the interest of good customer relations” Respondent would credit Complainant’s account in the amount of $117.73 resulting in a remaining balance of $160.00; (2) Complainant would pay his current bills plus $40.00 a month toward his arrears (which would allow him to pay off the $160.00 balance in four months); and (3) Respondent would arrange to replace Complainant’s meter at no cost to him.  PGW Ex. 2.

9.
As of the hearing on June 20, 2006, Complainant’s account balance was zero.  Tr. 58.

10.
Respondent had not replaced Complainant’s meter due to his unavailability.  However, at the hearing on June 20, 2006, Respondent’s witness committed to contacting Complainant and arranging to have his meter replaced on a Sunday when he is available.  Tr. 43.

11.
Complainant has an automatic meter reading (AMR) device installed at his property which provides actual readings.  There is no indication that the meter is inaccurate.  Tr. 41, 44.

12.
Complainant’s bills for the period in question (October 4, 2005 to April 5, 2006) are comparable to the bills he received for the previous corresponding period (October 4, 2004 to April 4, 2005).  The bills for both periods were based on actual meter readings.  Tr. 37-38, 40-41, PGW Ex. 1 at 10.

13.
For the period from October 4, 2004 to November 2, 2004, Complainant’s bill was $157.37.  For the period from October 4, 2005 to November 2, 2005, his bill was $109.94.  PGW Ex.1 at 10.

14.
For the period from November 2, 2004 to December 2, 2004, Complainant’s bill was $272.48.  For the period from November 2, 2005 to December 5, 2005, his bill was $173.23.  PGW Ex. 1 at 10.

15.
For the period from December 2, 2004 to January 4, 2005, Complainant’s bill was $459.99.  His bill for the period from December 5, 2005 to January 5, 2006 was $360.93.  PGW Ex. 1 at 10.

16.
For the period from January 4, 2005 to February 2, 2005, Complainant’s bill was $481.58.  His bill for the period from January 5, 2006 to February 6, 2006, was $341.36.  PGW Ex. 1 at 10.

17.
For the period from February 2, 2005 to March 3, 2005, Complainant’s bill was $432.68.  His bill for the period from February 6, 2006 to March 7, 2006, was $379.57.  PGW Ex. 1 at 10.

18.
For the period from March 3, 2005 to April 4, 2005, Complainant’s bill was $331.84.  His bill for the period from March 7, 2006 to April 5, 2006, was $247.36.  PGW Ex. 1 at 10. 

DISCUSSION


Complainant alleges that his gas bills for the period from October 4, 2005 to April 6, 2006 are too high.  Tr. 17.  Complainant seeks a refund of any overbilled amounts.  High bill complaints are governed by the “Waldron Rule.”  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the Commission stated that a complainant establishes a prima facie case of overbilling by: (1) showing that the disputed bill was abnormally high when compared to prior usage patterns; and (2) showing that his pattern of usage had not changed.  54 Pa. PUC at 100.  The burden of going forward then shifts to the utility to show that the complainant actually used the amount of energy in dispute.  Id.  A utility may meet its burden by introducing evidence of submetering readings to major appliances, evidence of a lack of possibility of error in reading the meters, or evidence of defective wiring.  54 Pa. PUC at 101.  However, “…even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.”  Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Commw. 2001).  “Once it is determined that the Complainant had made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the Complainant.”  768 A.2d at 1220. 


Complainant alleges in the present case that his bills for the period October 2005 to April 2006 were too high and should have approximated only $180.00 a month.  Tr. 18.  Complainant derives that figure from his bill for the period from November 2, 2005 to December 5, 2005, which was $173.23.  Tr. 9.  Complainant opines that his conservation measures, including lowering his thermostat, and the fact that he spends a significant amount of time outside of his home working, should have resulted in bills no greater than $180 a month during the period in question.  Tr. 9-10, 16-18.  However, a review of Complainant’s bills during a comparable period in the preceding year shows bills higher than $180.00.  Complainant’s bills for the period from October 2004 to November 2004, and from October 2005 to November 2005 were less than $180.00.  However, for the period from November 2004 to December 2004 his bill was $272.48 as compared to $173.23 for the same period the next year.  His bill was $459.99 for the period from December 2004 to January 2005 as compared to $360.93 the following year.  His bill was $481.58 for the period from January to February 2005, as compared to $341.36 the next year.  Complainant’s bill was $432.68 for the period from February to March 2005, as compared to $379.57 the following year.  And Complainant’s bill was $331.84 for the period from March to April 2005, as compared to $247.36 the next year.  Therefore, Complainant has not shown that his bills are too high when compared to his previous bills.  Complainant’s account statement does show lower bills during the period in question when compared to the prior year, which may be a reflection of Complainant’s conservation efforts.  Complainant’s bills were based on actual meter readings, and while Respondent’s witness stated that she would arrange to have Complainant’s meter replaced pursuant to a prior settlement agreement between the parties, she testified that there is no indication of any problem with the accuracy of the existing meter.  I also note that while Complainant alleged in his complaint that he was not billed in accordance with the settlement, he did not present any evidence at the hearing to support this claim.  I further note that, as of the hearing, Complainant was current on his account and did not have an outstanding balance.  For all of the foregoing reasons, I find that Complainant did not meet his burden of proof.  I must therefore dismiss the complaint.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet his burden of proof.

4.
Respondent has not violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Kevin Carter against Philadelphia Gas Works at Docket No. C-20066031 is dismissed.

2.
That this case be marked closed.

Date: November 16, 2006



___________________________________







Charles E. Rainey, Jr.







Administrative Law Judge
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