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HISTORY OF THE PROCEEDING



On or about February 6, 2006, Rachel and Stephen Petyk (Complainants) filed a Complaint against PECO Energy Company (PECO or Respondent) alleging, inter alia, that Complainants are being discriminated against because PECO will not allow them to have off-peak (Rate OP) service at their residence while many other PECO customers are permitted the off-peak rate.

PECO duly filed an Answer averring that the off-peak electric rate was no longer available as a rate option to new accounts as of January 1, 2004; that the off-peak rate was discontinued to new accounts, but was continued to customers who had the rate prior to its discontinuance to new accounts on January 1, 2004.  Together with its Answer, PECO also filed a Motion to Dismiss averring that PECO rates have been approved by the Commission, are prima facie reasonable, have the full force and effect of law and are binding on both the utility and its customers.  PECO seeks dismissal of the Complaint.

By Order dated April 4, 2006, the Chief Administrative Law Judge denied the Motion to Dismiss on the basis, inter alia, that the Complaint asserts that Respondent is discriminating against Complainants by failing to offer them a rate that is available to other customers; and that these allegations, if proven, would be a violation of the Public Utility Code.  In addition, mediation was ordered; which did not result in an agreement between the parties.  Accordingly, the case was set down for hearing.



A telephonic hearing was held on September 20, 2006.  Complainant Stephen Petyk appeared pro se by telephone and testified on behalf of Complainants.  Respondent was represented by counsel who was present in person at the hearing and who presented one witness and introduced three exhibits.  Main and Reply Briefs were filed.  The record was closed as of October 23, 2006.

FINDINGS OF FACT



1.
Complainants are Rachel and Stephen Petyk (N.T. 4, 6).


2.
Respondent is PECO Energy Company (N.T. 4).


3.
Complainants’ account was originally opened in the name of Rachel J. Ray (Complainant Wife’s maiden name), but after Complainants were married, the account was transferred to Complainants’ current address (N.T. 15).



4.
PECO Exhibit No. 2 is a “bill-stuffer” indicating that the Commission approved changes to the availability provisions of PECO’s Rate OP to the effect that said rate would be available to applicants whose applications for Rate OP service were received prior to January 1, 2004 (N.T. 16-17; PECO Exhibit No. 2).



5.
By Order entered July 17, 2003, the Commission approved a change in PECO’s Rate OP Tariff to the effect that as of January 1, 2004, service under Rate OP will be restricted to service locations receiving Rate OP service or that are the subject of a Rate OP service application as of December 31, 2003.



6.
On January 13, 2005, Complainants requested PECO to place them on Rate OP (N.T. 18).


7.
PECO denied Complainants’ request because it was made subsequent to the availability cut-off date of January 1, 2004 (N.T. 9-10, 19).


8.
PECO Exhibit No. 3 is a copy of PECO’s Rate OP service.

DISCUSSION



In this matter, Complainants assert that they are being discriminated against because PECO refused to allow Complainants to have off-peak rate service while other customers were permitted to have off-peak rate service.



An examination of the record evidence discloses that Rate OP, pursuant to Commission approval hereinafter more fully discussed, was closed to new customers after the December 31, 2003 application deadline, and that Complainants did not submit a Rate OP application or request until January 2005; obviously failing to comply with the closure date.



In support of their “discrimination” contention, Complainants cite two sections of the Public Utility Code, i.e., 66 Pa. C.S. §§1304 and 1502.



While it is correct that §1304, as to rates, prohibits a utility from granting any unreasonable preference or advantage to any person . . . or subject any person . . . to any unreasonable prejudice or disadvantage, emphasis must be placed upon the term “unreasonable.”



Likewise, §1502 also provides that, as to service, a public utility is prohibited from granting any unreasonable preference to any person . . . or subjecting any person . . . to any unreasonable prejudice or disadvantage or difference in service.  Again, emphasis must be placed upon the term “unreasonable.”  Both of these provisions, above referenced, prohibit “unreasonable” prejudice, disadvantage or differences as to service or rates.


In this type of proceeding, Complainants have the burden of proving that the existing Commission-approved tariff (OP) is discriminatory.  Thus, it is stated in Phila. Electric Co. v. Pa. P.U.C., 79 Pa.Commw. 445 (1984), “[T]he complainant has the burden of proving that the rates in question are discriminatory.”  The issue of discriminatory rates had also been addressed in Welch v. Pa. P.U.C., 76 Pa.Cmwlth.158, 404 Atl. 568 (1983), where the Court also had held that the burden of proving discrimination is on the party alleging such discrimination.  


An examination of the record evidence discloses that Complainants have not met this burden of convincingly demonstrating that PECO’s tariff is unreasonably discriminatory.  Indeed, the record shows that the rate at issue and the cut-off date have been approved by the Commission and are contained in PECO’s Electric Service Tariff Pa. P.U.C. No. 3.  It is to be noted that tariff provisions approved by the Commission are prima facie reasonable, 66 Pa. C.S.A. §316 (1999); see also, Korsman v. Pa. P.U.C., 694 A.2d 1147 (Pa. Cmwlth. 1997); and that such tariffs have the full force and effect of law and are binding on both the utility and its customer.  Brockway Glass Co. v. Pa. P.U.C., 437 .2d 1067 (Pa. Cmwlth. 1981).



Moreover, the Commission recognized that the restriction of the Rate OP service 
to those receiving it before a certain cut-off date (12/31/03) was reasonably supported on a rational, factual basis, i.e., that the technology then used for the off-peak service (Rate OP) was outdated and the Company (PECO) had been unable to find adequate sourcing for supply of the existing equipment; and that an adequate replacement technology was not yet available at a reasonable cost.  Thus, as aforesaid, the Commission recognized the reasonableness of PECO’s request to close its off-peak electric service, effective January 1, 2004 and approved the change in PECO’s Rate OP Tariff (Order entered July 17, 2003, Docket R-00038497) as follows:  “Effective January 1, 2004, service under Rate OP will be restricted to service locations receiving Rate OP service or that are the subject of a Rate OP service application as of December 31, 2003.” 


However, in their case, Complainants did not address PECO’s underlying rationale for closing Rate OP and presented no evidence thereon.  The sole basis of Complainants’ discriminatory argument is the “grandfathering” of certain customers, i.e., those receiving it or applying for it by January 1, 2004.



In Phila. Suburban Transp. Co. v. Pa. P.U.C. and Phila. Electric Co., 3 Pa. Commw. 184 (1971), the Court stated, inter alia,

Before a rate can be declared unduly preferential and therefore unlawful, it is essential that there be not only an advantage to one, but a resulting injury to another.  Such an injury may arise from collecting from one more than a reasonable rate to him in order to make up for inadequate rates charged to another, or because of a lower rate to one of two patrons who are competitors in business.  There must be an advantage to one at the expense of the other.



In the instant matter, Complainants did not attempt to demonstrate that either of these situations exists and provided no evidence that PECO is collecting excessive charges from them (Complainants) in order to make up for inadequate charges to other customers.



As aforesaid, the only basis for Complainants’ dispute is based upon the “grandfathering” of certain customers.  This issue has been addressed in other proceedings.  Thus, in the Recommended Decision of the Administrative Law Judge in Pa. P.U.C. v. Pa. PP&L, 84 Pa. P.U.C. 53, 60, the restriction of the availability of a certain rate is explained as follows:

The most common method of restriction was establishment of a cutoff date beyond which the rate would not be available.  All customers applying for service prior to that date are treated identically in that they all are granted billing under the all-electric rate schedule.  And all customers applying for service after that date are treated identically in that they all are denied billing under the all-electric rate schedule.  This mechanism results in different rates being charged to the two different classes of customers, but the distinction between them is a reasonable one resulting from the systematic phasing out of a rate schedule which has become dysfunctional.

In its decision in  Pa PUC v. Pa Power & Light Co., 84 Pa. P.U.C. 252, 159 PUR 4th 400 (1995), the Commission considered this issue, i.e., whether it is unlawful or discriminatory to make an existing interruptible tariff provision only to “grandfathered” customers and not to current requests to take the service; and affirmed the Administrative Law Judge’s conclusion that it is not unlawful or discriminatory to make such service available only to “grandfathered” customers.  In making this determination, the Commission relied upon Kirk v. West Penn Power Co., 52 Pa. P.U.C. 4 (1978) where the Commission permitted the provisions of a utility tariff restricting the availability of a discounted rate for all-electric service to those customers already on the rate or who made rate commitments before a specified cut-off date.



Moreover, in Gazella v. Pa. Gas and Water Co., 65 Pa. P.U.C. 410 (1987), a customer challenged the utility’s practice of providing only existing customers with liquid propane service at natural gas prices alleging that the practice constituted unlawful discrimination.  However, the Commission rejected this argument citing Crown Amer. Corp. v. Pa. P.U.C., 76 Pa. Comm. At 305, 463 A.2d 1257 (1983) where master metering to existing customers before a certain cut-off date, after which such metering became prohibited at new multi-tenancy commercial service location, was upheld.  Thus, master metering to existing customers already taking such service was “grandfathered” and was not found to be discriminatory or unlawful.


So too, in ISP Minerals, Inc. v. Columbia Gas of Pa., Inc., Docket No. R-00922466C0001, 1993 Pa. P.U.C. Lexis 38, 79 Pa. P.U.C. 10, March 25, 1993, entered March 26, 1993, the Commission dismissed a customer’s claim that the utility unlawfully discriminated between “old” and “new” customers by adopting a tariff which, in effect, excluded new interruptible sales customers from receiving the “E” factor credit under Columbia’s Purchased Gas Cost Adjustment.



Moreover, the Pennsylvania Legislature has recognized the validity of “grandfathering.”  Thus, Section 2212(r)(2) of the Natural Gas Choice and Competition Act, 66 Pa. C.S.A. §2212(r)(2), provides:
  (2)  Individual ratepayers who, as of the date the initial tariff of a city natural gas distribution operation becomes effective pursuant to subsection (d), are properly receiving discounted gas rates pursuant to the terms of a program specifically designed to provide assistance to senior citizens contained in the prior tariff shall be entitled to continue to receive such discount under the terms of the prior tariff unless and until the program is modified by ordinance of the governing body of the city, in which event such individuals shall be entitled to receive only the discount provided under the terms of the modified program, as it may be further modified by ordinance from time to time thereafter.

In summary then, the Complainants have simply not met their burden of proof.  They offered no convincing evidence or argument challenging the reasonableness of the closure of Rate OP; nor that their (Complainants’) rates are excessive in order to compensate for inadequate charges to other customers.  For all of the foregoing reasons, the Complaint will be dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.


2.
Complainants have not met their burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Rachel and Stephen Petyk against PECO Energy Company at Docket Number C-20065838 is hereby dismissed.


2.
That this matter be marked closed.

Date:
November 17, 2006



___________________________________








Herbert Smolen







Administrative Law Judge
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