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HISTORY OF THE PROCEEDING


Vera Burnett filed a formal complaint against Philadelphia Gas Works (PGW) on August 29, 2006 requesting that her formal complaint at Docket No. C-20055045 be reinstated and that her payment arrangement with PGW be re-assessed.  PGW filed a timely answer.


The Commission held an initial hearing by telephone on November 22, 2006.  Ms. Burnett appeared pro se and testified in support of her complaint.  Laureto Farinas, Esquire, represented PGW.  PGW presented the testimony of Anne Marie Cromley, PGW’s Senior Customer Review Unit Officer, who sponsored four exhibits which were admitted into the record.


The record in this proceeding, which consists of a transcription of the notes of testimony and four exhibits, closed on November 22, 2006 per notation on the OALJ Hearing Report form.  The parties gave closing arguments in lieu of filing briefs.



This decision, written before receipt of the transcript, dismisses Ms. Burnett’s complaint for failure to meet the burden of proof.  

FINDINGS OF FACT

1. Vera Burnett resides at 5316 Jackson Street, Philadelphia, PA 19124.  Until September 15, 2006 she resided at 6349 Calvert Street, Philadelphia, PA 19149, a property she owns.  Ms. Burnett intends to sell the premises she owns on Calvert Street and have service discontinued there.  Testimony of Ms. Burnett.
2.  Ms. Burnett is a participant in PGW’s customer assistance program, known as the Customer Responsibility Program (CRP).  If Ms. Burnett discontinues service at her Calvert Street property she will no longer be on the CRP and the total amount of her account balance which was frozen in that program will become due.  Testimony of Ms. Cromley.
3.  On December 7, 2005, Ms. Burnett and PGW reached a settlement of the issues raised in Ms. Burnett’s formal complaint at Docket No. C-20055045.  Based on that settlement, Ms. Burnett withdrew her complaint on the record.  She did not rescind that withdrawal.  The settlement was as follows:
PGW was to waive late payment charges in the amount of $245.13 and was to credit Ms. Burnett’s account an additional $500.00, resulting in a remaining balance of $4,833.51.

On or before December 28, 2005, Ms. Burnett was to apply for the CRP and thereafter comply with CRP rules including the annual re-certification of household income.

PGW waived the late payment charges and made the additional credit.  Ms. Burnett applied for and was accepted into the CRP.  Testimony of Ms. Cromley; PGW Exs. 1 and 2.

4. Under PGW’s CRP, a customer’s arrearages are frozen.  Each month a customer meets its CRP payment amount, the arrearage is reduced by 1/36 of the balance.  After three years of such payments, the arrearage is eliminated.  If a customer makes a monthly payment greater than the CRP payment due, the extra amount is deducted from the existing balance of the frozen arrearage and the extra amount of the payment is not reflected on the customer’s statement of account.  Testimony of Ms. Cromley.

5. Ms. Burnett has not made all of the payments due under the CRP.  The current back balance Ms. Burnett owes on her CRP is $509.84.  If she has service stopped at the Calvert Street property and is removed from the CRP, at present her frozen arrears in the amount of $4,527.58 and her back balance of $509.84 would be due and owing, a total of $5,037.42.  Ms. Burnett is aware of this and still intends to stop service at the Calvert Street property.  Testimony of Ms. Burnett and Ms. Cromley; PGW Ex. 2.
6. Ms. Burnett entered into two payment arrangements with PGW: on May 7, 2004 and on February 24, 2005.
7.  Ms. Burnett testified that on January 12, 2006 she made a $190.00 payment to PGW by check and that the payment is not reflected in PGW’s Exhibit 2, her statement of account.  Ms. Burnett stated that she would send Ms. Cromley a facsimile copy of her cancelled check and a bill she received indicating that she had made the payment.  Ms. Cromley stated that she would review the information and call Ms. Burnett and credit her account for $190.00 if appropriate.  Testimony of Ms. Burnett and Ms. Cromley.
DISCUSSION
Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. §332(a).  In this proceeding, Ms. Burnett has requested that her formal complaint at Docket No. C-20055045 be reinstated and that her payment arrangement with PGW be re-assessed.  Because Ms. Burnett seeks relief from the Commission, she has the burden of proof in this proceeding.

Ms. Burnett began to testify about a gas leak and her displeasure with the way PGW replaced a service line and its effect on her sidewalk.  I sustained Mr. Farinas’ objection to this testimony because it was outside the scope of this proceeding.  Ms. Burnett did not raise these issues in her complaint which is directed solely to her settlement with PGW and the resulting payment plan she received.

The Pennsylvania Supreme Court has held that the term “burden of proof” imparts a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1995).  “Preponderance of the evidence,” in turn, means that one party has presented evidence that is more convincing, even by a small amount, than the evidence presented by the other side.  If the evidence is co-equal, the party with the burden of proof loses.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1987); Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704. “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established. Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct. 1984).  

Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer or of any regulation or order of the Commission.  See also, 52 Pa. Code §5.21(a).



Ms. Burnett has not met her burden of proof.



Ms. Burnett entered into a settlement with PGW on December 7, 2005 and withdrew her complaint on the record as a result.  She never rescinded her complaint withdrawal.  The proceeding at Docket No. C-20055045 was before me.  The Commission marked the proceeding closed by Secretarial Letter dated January 13, 2006.  



As its part of the settlement, PGW waived $245.13 in late payment charges and credited her account for an additional $500.00.  Ms. Burnett complied with the terms of the settlement by applying for and being accepted into PGW’s CRP.  The CRP is PGW’s customer assistance program and is very beneficial to customers enrolled in it.  If Ms. Burnett stays in the program, pays her back CRP balance of $509.84 and makes timely payments for the balance of the three years remaining in her CRP tenure, her $4,527.58 balance will be reduced to zero.  Finding of Fact Nos. 2-4.  


Ms. Burnett has given no reason for the Commission to revisit her settlement or reinstate her complaint at Docket No. C-20055045, the proceeding which gave rise to the settlement she reached with PGW.  Even if it did, the Commission could not give Ms. Burnett a payment plan more favorable than the one she presently has with PGW.



In her closing remarks, Ms. Burnett asserted that between the year 2000 and November 2006 she made over $4,000.00 in payments to PGW which should be credited to her account.  Mr. Farinas objected to this on the basis that any issues related to her account before the settlement entered into on December 7, 2005 are not at issue here because the settlement states that it is a complete settlement of all issues in the proceeding and at issue in the proceeding were payments Ms. Burnett made on her account.  


After I sustained Mr. Farinas’ objection, Ms. Burnett asserted that she has paid $1,520.00 to PGW from February to September 2006 which should be credited to her account.  Her assertion fails.  Ms. Burnett has presented no evidence to buttress her assertion that all of her payments in that period do not appear on PGW’s Exhibit 2.  Ms. Cromley testified that any payments over the CRP amount due are deducted from the balance of the frozen arrearage and do not appear on Exhibit 2.  Ms. Burnett has not proven her assertion, made for the first time during her closing remarks, by substantial evidence.  If she did make the $190.00 payment not reflected on PGW Exhibit 2, PGW will credit her account accordingly.  Finding of Fact No. 7.  Other than that, her suspicion of the existence of a fact is insufficient, especially since PGW has been making actual meter readings of her account, as reflected on PGW Exhibit 2.


Ms. Cromley made it clear that if Ms. Burnett ends PGW service to her property at 6349 Calvert Street, Philadelphia, PA 19149, her $509.84 back balance under the CRP and her $4,527.58 frozen arrearage under the CRP will be due immediately.  Ms. Burnett acknowledged this and stated that she intends to end service at that address.  This means $5,037.42 would be due to PGW.  Finding of Fact No. 5.  


Because Ms. Burnett has not met her burden of proof, her complaint is dismissed in the order below.  The order also provides that to remain in the CRP Ms. Burnett must pay the back balance she owes.  If she terminates service to the address in question, the back balance and frozen arrears will be due immediately.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to and the subject matter of this proceeding. 



2.
Ms. Burnett has not met her burden of proof.



3.
Ms. Burnet has not demonstrated that PGW has violated any law which the Commission has jurisdiction to administer or any regulation or order of the Commission.  

ORDER


THEREFORE;



IT IS ORDERED:



1.
That the complaint of Vera Burnett against Philadelphia Gas Works at Docket No. C-20066766 is dismissed for failure to meet the burden of proof.



2.
That to remain in the Customer Responsibility Program of Philadelphia Gas Works, Vera Burnett, Complainant, pay to Philadelphia Gas Works, Respondent, the back balance she owes Respondent under the Customer Responsibility Program.



3.
That if Complainant ends service which Respondent provides to her at 6349 Calvert Street, Philadelphia, PA 19149, the amount of any back balance Complainant owes under the Customer Responsibility Program and the amount of any frozen arrearage under the Customer Responsibility Program will be due immediately.
Dated:  November 28, 2006
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